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G>urt of Appeals of the District of Columbia 

No. 5489. I 

I 

William Ainslie Colston, Appellant, 

vs. I 

David Burnet, Commissioner of Internal Revenue. 

I 

j 

1 Docket No. 31532. | 

I 

William Ainslie Colston, Petitioner, 

i 

vs. I 

Commissioner of Internal Revenue, R^pondent. 

Appearances: | 

For Petitioner: J. C. Trimble, Esq., J. A. Mathews, Esq., 
Geo. E. H. Goodner, Esq. I 

For Respondent: John Euley, Esq. ! 

I 

Docket Entries, | 

1927. I 

Sept. 28. Petition received and filed. Taxpayer notified. 

(Fee paid.) 

Sept. 29. Copy of petition served on General Counsel. 

Nov. 28. Answer filed by General Counsel. 

Nov. 29. Copy of answer served on taxpayer^General Cal¬ 
endar. I 

1929. I 
Nov. 30. Hearing set Feb. 11, 1930. 

1930. I 

Feb. 5. Motion to place on Reserve Calendar filed by 
General Counsel. 2/5/30 granted: 

Apr. 1. Motion for leave to file amended petition filed by 
taxpayer—Amended petition tendered. 

Apr. 2. Notice of appearance of J. C. Trimble, |J. A. Mathews, 
G. E. H. Goodner, as counsel for petitioner filed. 
Apr. 3. Motion to amend petition granted, i 
Apr. 9. Motion to place on day calendar filed by General 
Counsel. 4/10/30 granted. 
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1930. 

Apr. 10. Hearing set May 20, 1930, 

May 9. Answer to amended petition filed by General Coun¬ 
sel. 5/15/30 copy served. 

May 20. Hearing had before J. M. Sternhagen, Division 10. 
Briefs due 7/20/30. 

June 5. Transcript of hearing 5/20/30 filed. 

July 19. Brief filed by taxpayer. 

Nov. 20. Findings of fact and opinion rendered—Mr. Stem- 
hagen, Division 10. Judgment will be entered 
for Commissioner. 

Nov. 22. Judgment entered—Mr. Sternhagen, Division 10. 

Dec. 11. Motion for Board review of Division decision filed 
by taxpayer. 

Dec. 16. Order denying motion for Board review entered. 

1931. 

May 13. Stipulation of venue filed. 

May 13. Petition for review by Court of Appeals for the 
District of Columbia with assignments of error 

2 filed by taxpayer. 

May 13. Proof of service filed. 

July 3. Motion to enlarge time from July 11,1931 to Sept. 9, 
1931 to prepare statement of evidence and trans¬ 
mit record filed by taxpayer. 

July 6. Order enlarging time to Sept. 9, 1931 for preparation 
of evidence and delivery of record entered. 

Aug. 10. Statement of evidence lodged. 

Aug. 10. Notice of the lodgment of statement of evidence with 
hearing notice Aug. 26, 1931—^proof of service 
thereon. 

Aug. 26. Hearing had before Mr. Morris, Division 14, on 
approval of statement of evidence on Commis- 
, sioner’s motion to continue—granted 1 week. 

Aug. 26. Order of continuance to Sept. 2, 1931 on approval of 
statement of evidence entered. 

Aug. 31. Agreed statement of evidence lodged. 

Aug. 31. Praecipe filed—proof of service filed. 

Sept. 3. Agreed statement of evidence approved and ordered 
filed. 

Sept. 9. Motion for 30 days additional time to prepare and 
' transmit record filed by taxpayer. 

Sept. 9. Order entered extending time to Oct. 9, 1931 for 
transmission and delivery of record. 


3 


DAVID BURNET, COMMR. INT. REVENtlE. 3 

i 

Filed Sept. 28, 1927. | 

i 

United States Board of Tax Appeals. 

i 

Docket ^31532. 

William Ainslie Colston, Petitiojier, 

V. i 

Commissioner of Internal Revenue, R^pondent. 

Petition, \ 

I 

The above-named petitioner hereby petitions for a redetermi¬ 
nation of the deficiency set forth by the Commissioner of 
Internal Revenue in his notice of deficiency (IT:PA:2-60D, 
IGK) dated July 30, 1927, and as a basis of I his proceeding 
alleges as follows: i 

I. The Petitioner is an individual with hjs residence at 
2834 Courtland Boulevard, Shaker Heights, Cleveland, Ohio. 

II. The notice of deficiency, copy of whibh is attached 

hereto marked Exhibit “A”, was mailed td petitioner on 
July 30, 1927. I 

III. The taxes in controversy are income t^xes of approxi¬ 
mately $3344.14 for the calendar year 1924, and approximately 

$349.28 for the calendar year 1925. | 

4 IV. The determination of tax set forth in said notice 

of deficiency is based upon the following errors: 

1. In disallowing as a deduction from gross I income for the 
year 1924, a loss of $20,000.00 incurred on a ^le of stock of 
The New York, Chicago & St. Louis Railroad | Company, and 
in adding said amount to net income for that year. 

2. In disallowing as a deduction from gross! income for the 

year 1925, taxes paid in the sum of $776.85, an<|i in adding said 
amount to net income for that year. | 

3. In disallowing as a deduction from gross! income for the 
year 1925, interest paid in the sum of $1979.9^, and in adding 
said amount to net income for that year. 

V. The facts upon which the petitioner relies as the basis of 
this proceeding are as follows: 

Error ^ 1. | 

Petitioner is married; his- wife is Mrs. Virginia Brown 

Colston. They reside at 2834 Courtland Boiilevard, Shaker 
Heights, Cleveland, Ohio. Mrs. Colston has a separate estate 
and separate tax returns are filed by the husband and wife. 


I 
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She trades in the stock market with her own money. In April, 
1924, Mrs. Colston contracted with petitioner to buy from him 
500 shares of stock of The New York, Chicago, and St. Louis 
Railroad Company, at 83. The transaction was entered into 
by each party for a profit. The wife expected the stock to go 
up, the petitioner expected it to go down. Shortly thereafter, 
and during 1924, the stock went up to 123 at which time the 
account was closed by mutual agreement, at a profit of S20,- 
000.00 to Mrs. Colston. Petitioner paid her for this profit 
which she accounted for in her separate tax return and paid 
taxes on. In his tax return for the year 1924 petitioner de¬ 
ducted $20,000.00 as a loss on this transaction. The 

5 Respondent has disallowed this deduction; added the 
amount to net income for that year; and in connection 

with this transaction has determined the deficiency in tax 
which is here in dispute. 

Error ^2. 

Petitioner's wife owns as part of her separate estate, the 
premises 2834 Courtland Boulevard, Shaker Heights, Cleve¬ 
land, Ohio, in which they reside. Petitioner contracted with 
his wife to pay the taxes on said property. The amount so 
paid by petitioner for 1925 was $776.85. Petitioner deducted 
this amount from gross income in his return for 1925. The 
Respondent has disallowed this deduction and added the 
amount to net income for that year. 

Error 3. 

Petitioner's wife owns as part of her separate estate, the 
premises 2834 Courtland Boulevard, Shaker Heights, Cleve¬ 
land, Ohio. The property is subject to a first mortgage. 
Petitioner contracted with his wife to pay the interest charges 
on said property. The amount so paid by petitioner for 1925 
was $1979.99. Petitioner deducted this amount from gross 
income in his return for 1925. The Respondent has disallowed 
this deduction and added the amount to net income for that 
year. 

Wherefore petitioner prays that this Board may hear the 
proceeding and determine that: 

1. Petitioner suffered a deductible loss of $20,000.00 in 1924 
in connectioh with the sale of stock of The New York, Chicago 

6 St. Loui^ Railroad Company, and the Respondent should 
allow this deduction. 
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i 

I 

I 

6 2. The $776.85 taxes paid in 1925 I was a proper 
deduction from gross income for that year, and the 

Respondent should allow this deduction. | 

3. The $1979.99 interest paid in 1925 was a proper deduction 
from gross income for that year, and the Respondent should 
allow this deduction. | 

WILLIAM AINSLIE COLSTQN, 
(WILLIAM AINSLIE COLSTQN,) 

2834 CourUand Bmlevard, 

Shaker HeightSj Cleveland, Ohio. 

District of Columbia, ss: 

William Ainslie Colston, hereby duly sworn says that he is 
the Petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is fainiliar with the 
statements contained therein; and that the ficts stated are 
true except as to those facts stated to be upon iiiformation and 
belief, and those facts he believes to be true. 

WILLIAM AINSLIE COLSTON. 
(WILLIAM AINSLIE COLSTON.) 

I 

Subscribed and sworn to before me this 27th day of Sep¬ 
tember, A. D. 1927. I 

JULIE M. MAYER, 

Rotary Public. 

My commission expires August 3, 1931. | 

i 

7 Exhibit 

i 

! 

i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

I 

IT:PA:2-60-D. IGK. | 

ijul. 30, 1927. 

Mr. William Ainslie Colston, 

2834 Courtland Boulevard, | 

Cleveland, Ohio. ! 

Sir: ' 

I 

The determination of your income tax liability for the years 
1924 and 1925, in connection with the report I of the Internal 
Revenue Agent in Charge at Cleveland, Ohio,; dated June 27, 
1927, disclosed an aggregate deficiency in tedc amounting to 
$3,693.42, as shown in the attached statement; 


I 
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In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for the 
redetermination of this deficiency. Any such petition must 
be addressed to the United States Board of Tax Appeals, 
Earle Building, Washington, D. C., and must be mailed in 
time to reach the Board within the 60-day period, not counting 
Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has filed a petition and 
an assessment in accordance with the final decision on such 
petition has been made, the unpaid amount of the assessment 
must be paid upon notice and demand from the Collector of 
Internal Revenue. No claim for abatement can be entertained. 

If you acquiesce in this determination and do not desire to 
file a petition with the United States Board of Tax Appeals, 
you are requested to execute a waiver of your right to file a 
petition with the United States Board of Tax Appeals on the 
inclosed Form A, and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
IT:PA:2-60-D-IGK. In the event that you acquiesce in a 
part of the determination, the waiver should be executed with 
respect to the items to which you agree. 

Respectfully, 


D. H. BLAIR, 


Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


Inclosures: Statement, Form A, Form 882. 
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Statement. 


IT:PA:2-60D. IGK. 

Jul. 30, 1927. 


In re Mr. William Ainslie Colston, 2834 Courtland Boulevard, 

Cleveland, Ohio. 

DeticieiK-y 
ill tax. 


83,344.14 

349.28 


Year. 

1924 

1925 


Total 


83,693.42 
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j 

The report of the Internal Revenue Agent ' in Charge at 
Cleveland, Ohio, dated June 27, 1927, has been approved by 
this office as submitted. 

Careful consideration has been given to the contentions 
contained in your protest dated June 6, 1927. | 

You contend that you suffered a deductible! loss from the 
payment of $20,000.00 to your wife in the year! 1924. 

You are advised that the payments made in |1924 and 1925 
on the mortgage on your wife^s residence appear to be gifts 
to your wife and, therefore, not deductible froni net income. 

Payment of the deficiency in tax should not I be made imtil 
a bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 

9 Filed Nov. 28,1927, United States Board of Tax Appeals. 

i 

United States Board of Tax Appekls. 

j 

Docket No. 31532. ! 

I 

William Ainslie Colston, Petitioner, 

I 

! 

vs. I 

Commissioner of Internal Revenue, Rjespondent. 

Answer. | 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer admits 
and denies as follows: | 

(1) Admits the allegations contained in paragraphs I, II 

and III of the petition. i 

(2) Denies that the Commissioner erred ini the determina¬ 
tion of tax as alleged in paragraph IV of the petition. 

(3) Answering the allegations contained in the first para- - 
graph of paragraph V of the petition, admits that petitioner is 
married and that his wife is Mrs. Virginia 'Brown Colston. 
Admits that Mrs. Colston has a separate estatj'e and that sepa¬ 
rate returns were filed by the husband and wife. Admits that 
Mrs. Colston reported a profit of $20,000 in hfer tax return for 
the year 1924 on the sale of certain shares i of stock of the 
New York, Chicago, and St. Louis Railroad Company and 
that the petitioner deducted in his return for ,1924, $20,000 as 
a loss alleged to have been sustained in connection with the 

i 

j 

i 

I 


I 
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same transaction. Admits that the Commissioner has dis¬ 
allowed the deduction claimed by the petitioner. Denies the 
remaining allegations contained in said paragraph. 

10 (4) Answering the allegations contained in the 
second paragraph of paragraph V of the petition, 

admits that during the year 1925 the petitioner paid $776.85 
taxes on property owned by his wife and deducted this amount 
from gross income in his return. Admits that the Commis¬ 
sioner disallowed the deduction. Denies the remaining 
allegations contained in said paragraph. 

(5) Answering the allegations contained in the third para¬ 
graph of paragraph V of the petition, admits that during the 
year 1925 the petitioner paid $1,979.99 interest charges on a 
first mortgage on certain property owned by his wife and 
deducted this amount from gross income in his return. Admits 
that the Comnlissioner has disallowed this deduction. Denies 
the remaining allegations contained in said paragraph. 

(6) Denies generally and specifically each and every allega¬ 
tion in taxpayer’s petition contained not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that taxpayer’s appeal be denied. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

BRICE TOOLE, 

Special Attorney, Bureau of Internal Revenue. 

11 Filed April 3, 1930. 

United States Board of Tax Appeals. 

Docket No. 31532. 

WitLiAM Ainslie Colston, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above-named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:PA:2-60D, 
IGK) dated July 30, 1927, and as a basis of his proceeding 
alleges as follows: 


DAVID BURNET, COMMR. INT. REVENX^E. 9 

I. Petitioner is an individual with his residence at 2834 
Courtland Boulevard, Shaker Heights, Clevelaiid, Ohio. 

II. The notice of deficiency, copy of whi0h is attached 

hereto marked ‘^Exhibit A,” was mailed to I petitioner on 
July 30, 1927. | 

A notice of over-assessment, copy of which is attached hereto 
marked '^Exhibit B” and made a part hereof, !was mailed to 
petitioner's wife, Virginia Brown Colston, on Jikly 30, 1927. 

A copy of the notice of adjustments proposed I to be made by 
the Revenue Agent in Charge at Cleveland, Ohio, under date 
of April 8, 1927, in respect of petitioner’s income tax liability 
for the years 1924 and 1925, including statement of 

12 adjustments referred to therein, is attached hereto, 
marked Exhibit C” and made a part thereof. 

A copy of protest against said proposed adjustments in 
petitioner’s income tax liability for the years 19^4 and 1925 is 
attached hereto, made a part hereof and marked Exhibit D.” 

A copy of the notice of adjustments proposed| to be made by 
the Revenue Agent in Charge at Cleveland, Ol^io, under date 
of April 8, 1927, in respect of the income tax liability for the 
year 1924 of petitioner’s said wife Virginia Brown Colston, 
including statement of adjustments referred ! to therein, is 
attached hereto, made a part hereof and marked ^‘Exhibit E.” 

A copy of protest against said proposed adjustments affect¬ 
ing the tax liability of petitioner’s said wife, Virginia Brown 
Colston, for the year 1924, is attached hereto, made a part 
hereof and marked Exhibit F”. 

III. The taxes in controversy are income taxes of approxi¬ 
mately $3,344.14 for the calendar year 1924 and| approximately 
$349.28 for the calendar year 1925 set forth b^ the Commis¬ 
sioner as an alleged aggregate deficiency against petitioner. 

IV. The determination of taxes set forth id said notice of 
deficiency is based upon the following errors: I 

1. In disallowing as a deduction from grjoss income of 
petitioner for the year 1924 a loss of $20,000i00 incurred in 
the purchase and sale of stock of the New York, Chicago and 
St. Louis Railroad Company, and in adding said amount to 
his net income for that year. ^ 

13 2. In disallowing as a deduction from gross income 
of petitioner for the year 1925 taxes p^id in the sum 

of $776.85, and in adding said amount to his net income for 
that year. | 

3. In disallowing as a deduction from gross pcome of peti- 
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tioner for the year 1925 interest paid in the sum of S1979.99 
and in adding said amount to his net income for that year. 

V. The facts upon which the petitioner relies as the basis of 
this proceeding are as follows: 

Error ^ 1. 

Sections 7997, 7998, and 7999 of the Ohio General Code 
provid.e, and at all times involved in this proceeding provided, 
as follows: 

Sec. 7997. Duty of Husband to Support Family.—The hus¬ 
band must support himself, his wife, and his minor children 
out of his property or by his labor. If he is unable to do so, 
the wife must assist him so far as she is able. 

Sec. 7998. Interest in the Property of the Other.—Neither 
husband nor wife has any interest in the property of the 
other, except as mentioned in the next preceding section, the 
right to dower and to remain in the mansion house after the 
death of either, as provided by law; and neither can be excluded 
from the other's dwelling, except upon a decree or order of 
injimction made by a court of competent jurisdiction. 

Sec. 7999. May Contract the Same as if Unmarried.—A 
husband or wife may enter into any engagement or transaction 
with the other, or with any other person, which either might 
if unmarried; subject, in transactions between themselves, to 
the general rules which control the actions of persons occupying 
confidential relations with each other. 

Petitioner married his wife, Virginia Brown Colston, on 
December 1, 1923. Prior to their marriage she had been a 
business woman earning her own independent income, in 
respect of which she made her separate individual 
14 income tax return for the year 1923. Although peti¬ 
tioner was and is required by the Ohio law to support 
her she did not wish to be entirely dependent upon this pro¬ 
vision or upon petitioner's gratuities in respect of her spending 
money or her separate income or estate; she desired opportunity 
to continue to earn money on her own account and by her own 
efforts and as her separate estate as a matter of right. Peti¬ 
tioner at the same time desired to put his domestic affairs on 
a strictly business basis as far as might be consistent with his 
duty to support his family. Petitioner and his wife had 
traded in securities as partners or joint adventurers before 
their marriage. Petitioner and his wife agreed, therefore, 
subject to adjustment from time to time by mutual consent. 
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i 

I 

upon a definite budget of their incomes and expenses, including 
special provisions for household expenses, personal spending 
money, taxes, interest and repairs upon the dwelling or 
“mansion house’’, at 2834 Courtland Boulevard, Shaker 
Heights, Cleveland, Ohio, taxes and interest on other property 
in their separate estates, and all other joint pr separate ex¬ 
penditures. Under said contract petitioner loaned and is to 
loan from time to time to his wife without interest such sums 
as they agree may be spared from his separate estate for her 
trading account with Hord, Curtiss and Company, or other 
brokers. Such loans until repaid constitute an indebtedness 
of petitioner’s wife to him and she was and is to have or bear 
all profits or losses arising from their trading in securities of 
all kinds. While either petitioner or his wife ihay give direc¬ 
tions to Hord, Curtiss and Company in respect | of her account 
with them, the account as between petitioner and his 
15 wife is subject to her control and all the profits and 
losses therefrom are profits and losses of her separate 
estate. If she expends at any time'for household or personal 
expenses or any other account more than is provided in the 
budget agreed upon she pays the excess out of her separate 
estate, and if she makes any expenditures or loaps not provided 
for in said budget they are paid or loaned out pf her separate 
estate. Petitioner may make other loans or advances to his 
wife other than those for her said trading account and such 
loans or advances are repayable to petitioiier out of her 
separate estate. Petitioner’s wife not only manages her said 
trading account and attends to his household ibut handles or 
assists in all of petitioner’s affairs except such as require his 
personal and professional attention as a railrPad official and 
attorney, thus leaving him free to give substantially his entire 
attention to such official and professional mattjers from which 
practically all of his income is derived. | 

Upon their marriage petitioner paid for afid gave to his 
wife an equity in the dwelling, or “mansion House”, at 2834 
Courtland Boulevard, Cleveland, Ohio, taking!the title in her 
name and for her separate estate, but under the laws of Ohio, 
petitioner has the right to occupy this “ndansion house.” 
This property when purchased by petitioner Was subject to a 
first mortgage the payments upon which ahd the interest 
thereon petitioner assumed, and such payments of principal 
and interest have been made by petitioner! as they have 
accrued. In addition to the cash payment upon the equity 
which was paid by petitioner and presented toj his wife and in 
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addition to the first mortgages the payment of which peti¬ 
tioner assumed, she paid the remainder of the purchase 

16 price by the execution of four notes for S5,000 each, 
total S20,000, secured by a second mortgage. Peti¬ 
tioner was an endorser upon these notes and paid them with 
interest when due. The principal amount of these notes paid 
by petitioner was an indebtedness of petitioner's wife to him 
payable to him out of her separate estate. 

On April 1, 1924, petitioner’s wife, anticipating a rise in 
value, desired to purchase stock in the New York, Chicago 
and St. Louis Railroad Company, and asked petitioner to 
buy 500 shares for her account at S82.50. Petitioner sent a 
check for S12,500 for margin to Hord, Curtiss and Company, 
brokers, for his wife’s account, with instructions to buy the 
desired stock for his wife’s account at S82.50. The brokers 
were unable to buy lower than $83. Petitioner’s wife requested 
petitioner to buy at $83 when she found that the stock could 
not be purchased at a lower figure. Petitioner promised to 
put in the order at $83, but, being very busy, neglected to do 
so. Upon petitioner’s wife expressing disappointment at this 
outcome petitioner agreed to personally sell her the stock at 
$83. Petitioiier thought the stock would go below 83 and his 
wife thought the stock would continue to rise. If the stock 
had gone below 83 petitioner would have profited and his wife 
would have lost. If, as was the case, the stock continued to 
rise until the account was closed out petitioner lost and his 
wife gained by this contract. The gain and loss in either case 
was and is enforceable against the separate estates of petitioner 
and his wife under the contract. This arrangement was 
satisfactory to petitioner’s wife and he carried the 

17 account for her until the stock reached 123 when he 
told her that he would either close out the account with 

a profit of $20,000 to her or buy the stock in the market for 
her to hold at her risk. She decided to sell and petitioner 
bought back the stock at 123 and paid his indebtedness for the 
profit in his wife’s account by paying her said four notes for 
$5,000 each. 

The said profit of $20,000 was accounted for by petitioner’s 
wife in her separate income tax return and she paid taxes 
thereon. Petitioner’s wife protested the proposed adjustment 
of her account to be accomplished by deducting said amount 
from her income and has never accepted the overassessment 
against her foimd by Respondent. The Respondent has dis¬ 
allowed this deduction, in respect of petitioner’s income, and 
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has added the amount to petitioner's net income for the year 
1924; and in connection with this transaction Hias determined 
the deficiency in tax which is here in dispute. I 

i 

Error ^2. | 


Petitioner for the year 1925 paid taxes in the amount of 
S776.85 on the dwelling or ^‘mansion house” at 2834 Courtland 
Boulevard, Shaker Heights, Cleveland, Ohio, jwhich is in his 
wife^s name and which he then occupied and now occupies 
with her. Said dwelling is the kind of dwellihg or mansion 
house” which petitioner has the right to occupy and in which 
he has an interest, under Section 7998 of th^ Ohio General 
Code. Said dwelling is the kind of dwelling which petitioner 
is required to maintain under Section 7997 of the Ohio General 
Code. The said taxes were payable by petitioner in 
18 accordance with the above mentioned! contract with 
his wife. The Respondent has disallowed this deduc¬ 
tion in respect of petitioner’s income for 1925 land has added 
the amount to his net income for that year. 


Error ^3. | 

During the year 1925 petitioner paid interest as follows: 

On a policy loan of $1,800 from the Massachusetts 

Mutual Life Insurance Company. j... $108.00 

On a loan secured by first mortgage on said dwelling 
house at 2834 Courtland Boulevard, Shaker 

Heights, Cleveland, Ohio. 1... 1,370.33 

On notes secured by second mortgage on said 
dwelling house at 2834 Courtland Boulevard, 

Shaker Heights, Cleveland, Ohio. |... 501.66 


Total. i... $1,979.99 

Petitioner deducted this amount ($1,979.99) from gross 
income in his return for 1925. The Respondent has disallowed 
this deduction and added the amount to net j income for the 
year. 

Said dwelling house at 2834 Courtland BoWevard, Shaker 
Heights, Cleveland, Ohio, is and was in the nanie of petitioner’s 
wife and is and was occupied by petitioner ahd his wife as a 
home or ^‘mansion house”. Petitioner und^r the laws of 
Ohio had and has an interest in said dwelling house and was 
and is required to furnish such a dwelling housje in the support 
of his family. 
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By a contract with his wife, valid and subsisting under the 
laws of Ohio, petitioner was obligated to pay all of said in¬ 
terest. 

I 

19 Wherefore petitioner prays that this Board may 
hear the proceeding and determine that: 

1. Petitioner suffered a deductible loss of $20,000 in 1924 
in connection with the sale of stock of the New York, Chicago 
and St. Louis Railroad Company, and the Respondent should 
allow this deduction. 

2. The $776.85 taxes paid in 1925 was a proper deduction 
from gross income for that year, and the Respondent should 
allow this deduction. 

3. The $1,979.99 interest paid in 1925 was a proper deduc¬ 
tion from gross income for that year, and the Respondent 
should allow this deduction. 

JOSEPHUS C. TRIMBLE, 
JERRY A. MATHEWS, 

GEORGE E. H. GOODNER, 

' Counsel for Petitioner. 

Address: Munsey Building, Washington, D. C. 

20 City of Washington, 

District of Columbia, ss: 

William Ainslie Colston, hereby duly sworn, says that he 
is the Petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with the 
statements contained therein; and that the facts stated are 
true except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

(Sgd.) WILLIAM AINSLIE COLSTON. 

(WILLIAM AINSLIE COLSTON.) 

Subscribed and sworn to before me this 27 day of March, 
1930. 

(Sgd.) NELL V. PRICE, 

[seal.] Notary Public. 

My commission expires April 28, 1931. 
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21 Exhibit A. | 

i 

I 

I 

Treasury Department, Washingtoii. 

Office of Commissioner of Internal Revenue. 

I 

i 

IT:PA:2-60D. IGK. I 

Jill. 30, 1927. 

Mr. William Ainslie Colston, ! 

2834 Courtland Boulevard, | 

Cleveland, Ohio. 

Sir: I 

I 

The determination of your income tax liability for the 
years 1924 and 1925, in connection with the| report of the 
Internal Revenue Agent in Charge at Clevelanji, Ohio, dated 
June 28, 1927, disclosed an aggregate deficiency ^ tax amount¬ 
ing to $3,693.42, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days! from the date 
of mailing of this letter within which to file a petition for the 
redetermination of this deficiency. Any suchj petition must 
be addressed to the United States Board of | Tax Appeals, 
Earle Building, Washington, D. C., and must be mailed in 
time to reach the Board within the 60-day period, not counting 
Sunday as the sixtieth day. I 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has filed la petition and 
an assessment in accordance with the final decision on such 
petition has been made, the impaid amount of | the assessment 
must be paid upon notice and demand from the Collector of 
Internal Revenue. No claim for abatement! can be enter¬ 
tained. i 

If you acquiesce in this determination and do not desire to 
file a petition with the United States Board df Tax Appeals, 
you are requested to execute a waiver of yout right to file a 
petition with the United States Board of Tax Appeals on the 
inclosed Form A, and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
IT:PA:2-60D-IGK. In the event that you | acquiesce in a 
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part of the determination, the waiver should be executed with 
respect to the items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

' By C. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statement, Form A, Form 882. 
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Statement. 

IT:PA:2-60D. IGK. 

Jul. 30, 1927. 


In re Mr. William Ainslie Colston, 2834 Cour-land 

Cleveland, Ohio. 


Year 

1924 

1925 


Boulevard, 


Deficiency 
in tax 

$3,344.14 

349.28 


Total. $3,693.42 

The report of the Internal Revenue Agent in Charge at 
Cleveland, Ohio, dated June 27, 1927, has been approved by 
this ofl5ce as submitted. 

Careful consideration has been given to the contentions 
contained in your protest dated June 6, 1927. 

You contend that you suffered a deductible loss from the 
payment of $20,000.00 to your wife in the year 1924. 

You are advised that the payments made in 1924 and 1925 
on the mortgage on your wife's residence appear to be gifts 
to your wife, and therefore, not deductible from net income. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 
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Exhibit B. | 

i 

Treasury Department, Washingtpn 
Office of Commissioner of Internal Illevenue. 


IT:PA:2. IGK 


Jul. 30, 1927. 


Mrs. Virginia Brown Colston, 

2834 Courtland Boulevard, | 

Cleveland, Ohio. | 

Madam : I 

The report of the Internal Revenue Agent in Charge at 
Cleveland, Ohio, dated June 27, 1925, disclosing an over¬ 
assessment of $934.51 for the year 1924, has been approved by 
this office as submitted except that the correct amount of tax 
previously assessed for the year 1924 is $934.51 instead of 
$964.51. I 

Careful consideration has been given to the contentions 
contained in your protest but the action of the. examining offi¬ 
cer has been sustained by this office. 

The overassessment shown herein will be made the subject 
of a certificate of overassessment which will rpach you in due 
course through the office of the Collector of Internal Revenue 
for your district. If the tax in question hasj not been paid, 
the amount will be abated by the Collector. I If the tax has 
been paid, the amount of overpayment will first be credited 
against unpaid income tax for another year or years and the 
balance, if any, will be refimded to you by check of the Treasury 
Department. It will thus be seen that the j overassessment 
does not indicate the amount which will be credited or refunded, 
since a portion may be an assessment which Has been entered 
but not paid. 

Respectfully, 

C. I^. NASH, 

Assistant to the ^ommissioneT, 
(Sgd.) By E. 4- COOK, 

Acting Hedd of Division, 


2—5489a 
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24 Exhibit C. 

Treasury Department, Internal Revenue Service, 

Cleveland, Ohio. 

In re William Ainslie Colston, Cleveland, Ohio. 

Office of Revenue Agent in Charge. 

April 8, 1927. 

When protest (if any) is filed advise whether or not a hear¬ 
ing is desired. ' Time, place and date will then be set. 

Date of report: March 15, 1927. 

Years covered: 1924 and 1925. 

Mr. William Ainslie Colston, 

2834 Courtland Boulevard, 

Cleveland, Ohio. 

Sir: 

There is attached a statement of adjustments which this 
office proposes to recommend, affecting your income tax 
liability, and a form of waiver of your right to file a petition 
with the United States Board of Tax Appeals. If a deficiency 
is indicated and the adjustments suggested with respect thereto 
are satisfactory, and you desire that the recommendations be 
forwarded promptly to the Bureau at Washington for review 
and final determination, the waiver should be signed and 
forwarded to this office. Interest is payable on deficiencies 
found due as set forth on the attached form 882. 

If you do not agree with the conclusions set forth in the 
inclosed statement it is desired that every opportunity be 
afforded you 'to present to this office any objections or addi¬ 
tional information. You are accordingly granted thirty days 
from date of this letter within which you may, if you so 
desire, protest the proposed adjustments. The protest and 
any additional statement of facts must be submitted to this 
office, executed in triplicate under oath, and should contain 
the following information: 

(a) The name and address of the taxpayer (in the case of 
an individual the residence, and in the case of a corporation 
the principal office or place of business); (b) in the case of a 
corporation the name of the State of incorporation; (c) the 
designation by date and symbol of the letter advising of the 
proposed deficiency with respect to which the protest is made; 
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(d) the designation of the year or years involved and a state¬ 
ment of the amount of tax in dispute for each year; (e) an 
itemized schedule of the findings to which the taxpayer takes 
exception; (f) a summary statement of the grounds upon which 
the taxpayer relies in connection with each exception; and (g) 
in case the taxpayer desires a hearing, a statement to that 
effect. I 

If a protest is filed it will be given careful consideration in 
this office before the recommendations are forwarded to Wash¬ 
ington for action. Iff the event that you do not protest within 
the thirty day period, the case will be forwarded immediately 
thereafter to the Bureau at Washington If or review. 

25 In the event the recommendations ar^ not approved 
upon review in Washington, you will be notified and 
given opportunity to discuss the changes with this office, or 
should you fail to protest to this office, any 'pT^otest which you 
may subsequently file with Washington will he preferred to this 
ojfice for consideration. I 

If a deficiency is indicated no remittance should be made 
until you receive notice of assessment from the Collector of 
Internal Revenue for your district. I 

Please acknowledge receipt by return mail. | 

Respectfully, 

E. C. RAREY, 

Internal Revenue Agent m Chmge, 

515 Hanna Building. 

EGR:BRB. | 

Form 850. 


26 In re William Ainslie Colston, 2834 Cdurtland Boule¬ 
vard, Cleveland, Ohio. 

Cleveland, Ohio, Majrch 15, 1927. 

Examining Officer: Harry C. Bursley. . | 

Time Spent on Examination: 1 day. i 

i 

Preliminary Statement. ; 

Table of Contents. 

I 

I 

Schedule 1. Net Income—1924. 

1-A. Explanation of Items. ! 

2. Computation of Tax Credit Baied on Earned 
Income—1924. 
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3. Computation of Tax—1924 Law. 

4. Net Income—1925. 

4-A. Explanation of Items. 

5. Computation of Tax Credit Based on Earned 

Income—1925. 

6. Computation of Tax—1926 Law. 

Summary. 

Additional 
tax. 

. $3,344.14 

. 349.28 

Total. $3,693.42 

The additional tax is caused by the disallowance of a loss 
claimed from the short sale of stock in the year 1924 and the 
adjustment of the deduction for taxes in 1924 and 1925. 

The changes have been explained to Mr. Colston who does 
not agree to the disallowance of the loss on the sale of stock. 

27 In re William Ainslie Colston. 

Schedule 1. 

Year ended 12/31/24. 

Net Income, 


Net income as disclosed by return.$25,291.18 

As corrected. 44,837.03 


$19,545.85 
$20,000.00 
454.15 

Net adjustment as above.$19,545.85 

Schedule 1-A. 

Explanation of Items Changed, 

(a) Loss on Short Sale: Reported, $20,000.00; corrected. 
Nothing. 

The taxpayer has claimed a loss of $20,000.00 on account 
of the short sale of stock of the N. Y. C. and St. L. R. R. 


Net adjustment. 

Unallowable deductions and additional income: 

(a) Loss on Short Sale.. 

Nontaxable income and additional deductions: 

(b) Taxes. 


Year. 

1924 

1925 
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Company. This loss has been disallowed becahse of the fact 
that there was no actual sale as contemplated by the Law and 
Regulations. I 

The facts concerning the transaction, as r^ated by the 
taxpayer, are as follows: | 

Late in the year 1923 Mr. Colston was married and gave his 
wife as a wedding gift, a home at 2834 Courtlahd Boulevard, 
Shaker Heights, Cleveland, Ohio. The property was subject 
to a first and second mortgage. In order to pijit his financial 
affairs on a strictly business basis, the taxpa|yer agreed to 
give his wife a portion of his income for maintenance of the 
home and household expenses, and another portion to be used 
by Mrs. Colston for her own personal expenses. Another 
amount was to be used by Mr. Colston for operating expenses 
and a fourth portion was retained for his personal expenses. 
It was also agreed that Mr. Colston would not do any stock 
trading but Mrs. Colston might speculate kith her own 
money; any profit or loss sustained to! be accounted 
28 by her. | 

On April 1, 1924, Mrs. Colston desir^ to purchase 
stock of the New York, Chicago, and St.| Louis R. R. 
anticipating a use (sic) in the value of suhh stock, and 
asked her husband to buy 500 shares for her accbimt at $82.50. 
The taxpayer sent a check for $12,500.00 to Ho^d, Curtis, and 
Company, brokers, with instructions to buy thp desired stock 
at $82.50. Brokers were unable to buy lower ihan 83. 

Mrs. Colston requested her husband to buy at 83, when she 
found that the stock could not be purchased! at 82.50, and 
Mr. Colston agreed to put in her order. i 

The taxpayer was very busy and failed to execute his wife’s 
order. When Mr. Colston and his wife next talked about 
this stock the price had started to rise. However, he believed 
that the stock would drop in price and go lower than 83. 
He, therefore, told Mrs. Colston that he would carry her 
account for her, acting instead of the broker. : This arrange¬ 
ment was satisfactory to Mrs. Colston and tHe account was 
carried until, because of the rise in price of the stock, Mr. 
Colston was unable to continue and advised his wife that 
inasmuch as it was probable that she would h^ve sold at the 
market, at that time, he would consider the account closed. 
Mrs. Colston agreed to this and her profit wad determined to 
be $20,000.00. | 

The profit realized by Mrs. Colston was paid to her, by the 
taxpayer, by the payment of the first mortga^ on the home. 


i 
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which had been given to her by Mr. Colston. The profit was 
included by Mrs. Colston in her individual income tax return. 

In view of the facts as stated the loss has been disallowed. 
Reference is made by the taxpayer to Section 7999 of the Ohio 
General Code and Decision ^ 2623 in the case of R. A. Bartley, 
4 B. T. A., page 874. 

(b) A deduction of $454.15 is allowed for taxes. This de¬ 
duction, which was not claimed on the return, represents 
taxes paid by' the taxpayer during 1924. This amount was 
taken in error by the taxpayer’s wife on her return for the 


year 1924. 

Total taxes claimed on return of Mrs. Virginia B. 

Colston. $1,198.02 

Taxes on residence, 2834 Courtland Boulevard 

(Allowed to Mrs. Colston). 743.87 

Deduction for taxes allowable to Mr. Colston $454.15 

29 In re William Ainslie Colston. 

Schedule 2. 

Year ended 12/31/24. 


Computation of Tax Credit Based on Earned Income. 


Earned income. $10,000.00 

Less: Exemption. 3,300.00 

Amount for normal tax. $6,700.00 

Normal tax at 2%. $80.00 

Normal tax at 4%. 108.00 


Total normal tsbc on earned income. $188.00 

Credit: 25% of normal tax. 47.00 


Schedule 3. 

Computation of TaXj 1924 Law. 


Income subject to surtax.$44,837.03 

Less: 

Exemption. $3,300.00 

Dividends. 63.00 

- 3,363.00 


Income subject to normal tax 


$41,474.03 
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Tax at 2% on $4,000.00. $80.00 

Tax at 4% on $4,000.00. 160.00 

Tax at 6% on balance—$33,474.03_ 2,008.44 

Surtax on $44,837.03. 2,705.55 


Total tax. I... $4,953.99 

I ’ 


Credit: 25% of normal t^ on earned income. J... 47.00 


Total tax assessable. j... $4,906.99 

Total tax previously assessed. .^. 1,562.85 

i 

i — ■' — ■ 

Additional to be assessed... $3,344.14 


30 In re William Ainslie Colston. I 

i 

Schedule 4. 

j 

Year Ended 12/31/25. 

i 

t 

Net Income, 


Net income as disclosed by return 
As corrected. 

Net adjustment. 


$27,089.35 

29,846.19 


$2,756.84 


Unallowable deductions and additional income: 

(a) Taxes. $776.85 

(b) Interest. 1,979.99 

-^_ 

Total net adjustment as above. L... $2,756.84 

i 

j 

Schedule 4-A. i 


Explanation of Items, 

\ 

(a) The amount of $776.85 disallowed as a deduction repre¬ 
sents a portion of the taxes claimed on the 192^ return. Inas¬ 
much as this amount was paid on real estate owned by the 
taxpayer’s wife, Mrs. Virginia Brown Colstbn, it does not 
constitute a deductible item on Mr. Colston’s Iretum. 

(b) Interest in the amount of $1,979.99 paidiby the taxpayer 
on a residence at 2934 Courtland Boulevard constitutes an 

I 

allowable deduction to Mrs. Colston because the residence is 
owned by Mrs. Colston. 
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Schedule 5. 


Computation of Tax Credit Based on Earned Income, 

Earned Income.$20,000.00 

Less: Exemption. 4,700.00 

Amount for normal tax.$15,300.00 

Amount at 114% normal tax. $4,000.00 

“ “3% “ “ . 4,000.00 

“ "5% “ “ . 7,300.00 

Normal tax at 1H%. $60.00 

“ “ “3%. 120.00 

“ “ “5%. 365.00 

Surtax. 220.00 


Total tax on earned income. $765.00 

Credit: 25% of tax. 191.25 


31 In re William Ainslie Colston. 

Schedule 6. 

Year Ended 12/31/25. 
Computation of Tax, 1926 Law. 


Income subject to surtax. $29,846.19 

Less: Exemption. 4,700.00 


Income subject to normal tax. $25,146.19 


Tax at 13^% bn $4,000.00. $60.00 

Tax at 3% on $4,000.00. 120.00 

Tax at 5% on balance of $17,146.19... 857.31 

Surtax at $29,846.19. 867.70 


Total tax. $1,905.01 

Credit: 25% of normal tax on earned income..... 191.25 

Total tax assessable. $1,713.76 

Tax previously assessed. 1,364.48 


Additional to be assessed. $349.28 
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32 Exhibit D. | 

i 

Protest Against Adjustments Proposed by the Office pf the Revenue 

Agent in Charge, 515 Hanna ‘Building, Cleveland, Ohio, 

Affecting Income Tax Liability of William Ainslee Colston, 

Cleveland, Ohio, for the Years 1924 and 1925. i 

I 

To the Honorable E. G. Rarey, | 

Internal Revenue Agent in Charge, 

515 Hanna Building, 

Cleveland, Ohio: I 

I 

Now comes protestant, William Ainslie Colston of Cleve¬ 
land, Ohio, hereinafter referred to as the Taxpayer, and protests 
against the adjustment proposed by your office in letter of 
April 8, 1927, and in support of such protest respectfully 
shows: I 

(a) The name of the Taxpayer is William A^slie Colston 

and his address is 2834 Courtland Boulevard, Shaker Heights, 
Cleveland, Ohio. | 

(b) The Taxpayer is not a corporation but is a member of 
a partnership of which his wife, Virginia BroTO Colston, is 
the other member. Her address is also 2834 Cojirtland Boule¬ 
vard, Shaker Heights, Cleveland, Ohio. Thei provisions of 
the partnership agreement are substantially, tut not fully, 
set out in Schedule l-A-(a) of report of Exaiftining Officer, 
Harry C. Bursley, dated March 15, 1927, inclosed with your 
letter of April 8, 1927. Further details will b^ given at the 
hearing upon this protest which is requested. 

(c) The Taxpayer is unable to find any symbol of the letter 

advising of the proposed deficiency with respect to which this 
protest is made except that said letter is on Form 850, revised 
July 1926, and carries reference or initials, EGR:BRB. Said 
letter is headed and dated: Treasury Departinent, Internal 
Revenue Service, Office of Revenue Agent in Charge, Cleve¬ 
land, Ohio, April 8, 1927, in re William'Ainslie Colston, Cleve¬ 
land, Ohio, Date of report: March 15, 1927, Years covered: 
1924 and 1925. An extension of 30 days within which to file 
protest was granted and notified in letter of .jk.pril 29, 1927, 
from E. G. Rarey, Internal Revenue Agent in pharge, Cleve¬ 
land Division. j 

(d) The years involved and the amounts of I tax in dispute 

for each year are as follows: I 
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Year 1924—Amount in dispute. S3,347.92 

Year 1925—Amount in dispute. 349.28 


Total. $3,697.20 

33 The difference between above total and total 
shown on report of Examining OflScer, 

Harry C. Bursley. 3,693.42 


or $3.78 


represents overassessment claimed by Taxpayer for 1924 ac¬ 
count failure' to deduct in item 31, dividends on stock of 
domestic corporations, included in income as item 7. 

(e) Taxpayer takes exception to the following findings in 
report of Examining Officer Harry C. Bursley, dated March 
15, 1927, to-wit: 


Year 

1924 

1925 


Summary. 


Additional 

Tax. 

$3,344.14 

349.28 


Total. $3,693.42 

And to the disallowance of a loss claimed from the short 
sale of stock in the year 1924 and the adjustment of the 
deduction for taxes and interest in 1924 and 1925 stated by 
the Examining Officer as the cause of the additional tax. 
Taxpayer claims the following as the correct computations of 
taxes for 1924: 


Income subject to surtax.$24,291.18 

Less: 

Exemption. $3,300.00 

Dividends. 63.00 

- 3,363.00 


Income subject to normal tax.$21,938.18 


Tax at 2% on $4,000.00. $80.00 

Tax at 4% on $4,000.00. 160.00 

Tax at 6% on balance—13,928.18. 835.69 

Surtax on $25,291.18. 530.38 


Total Tax. $1,606.07 


















27 


DAVID BUBNET, COMMR. INT. BEVENxiE. 

Credit: 25% of normal tax on earned income.. I.. 47.00 

I 

Total Tax assessable.|... $1,559.07 

Tax previously assessed.|... 1,562.85 

i 

Overassessment.|... $3.78 

Taxpayer claims that the tax previously assessed for 1925 
is correct. 

(f) The following is a summary statement pf the grounds 
upon which the Taxpayer relies in connection with each 

exception: I 

34 (1) The deduction of $20,000.00 forj loss on short 

sale of stock in 1924 was bona fide; the loss was actually 
paid; the deduction was in accordance with a paiitnership agree¬ 
ment validly subsisting between Taxpayer and his wife and 
in accordance with a special contract relating tp the particular 
transaction both of which are lawful and enfoijceable and are 
particularly authorized by Section 7999 of the Ohio General 
Code. j 

(2) The deductions for taxes and interest weiie all in accord¬ 

ance with valid subsisting contracts between | Taxpayer and 
his wife. I 

(3) The over-assessment because of the failure to deduct 
dividends from stock in domestic corporatiojis is apparent 
upon the face of the law applicable for 1924. | 

(g) The Taxpayer desires a hearing upon thjs protest. 

Respectfully submitted, ! 

(Signed) WILLIAM AINSLIE COLSTON, 

I Tcuopayer. 

Cleveland, Ohio, June 6, 1927. 

I 

State of Ohio, | 

County of Cuyahoga, ss: | 

W. A. Colston, being duly sworn, states that he is the same 
William Ainslie Colston referred to as the Taxpayer in the 
foregoing protest and that the statements in said protest are 
true. ; 

W. A.| COLSTON. 


i 


i 


(Signed) 
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Subscribed and sworn to before me, a Notary Public in and 
for the State of Ohio, County of Cuyahoga, by W. A. Colston, 
this 6th day of June, 1927. 

(Signed) C. G. SIEGMAN, 

Notary Public, 

My commission expires-,-. 

^5 Exhibit E. 

Treasury Department, Internal Revenue Service, 

Cleveland, Ohio. 

Office of Internal Revenue Agent in Charge. 

In re Mrs. Virginia Brown Colston, Cleveland, Ohio. 

April 8, 1927. 

Date of report: March 15, 1927. 

Years covered: 1924. 

Mrs. Virginia Brown Colston, 

2834 Courtland Boulevard, 

Cleveland, Ohio. 

Madam: 

There is attached a statement of adjustments which this 
office proposes to recommend, affecting your income tax 
liability, and a form of waiver of your right to file a petition 
with the United States Board of Tax Appeals. If a deficiency 
is indicated and the adjustments suggested with respect thereto 
are satisfactory, and you desire that the recommendations be 
forwarded promptly to the Bureau at Washington for review 
and final determination, the waiver should be signed and 
forwarded to this office. Interest is payable on deficiencies 
found due as' set forth on the attached form 882. 

If you do not agree with the conclusions set forth in the 
enclosed statement it is desired that every opportunity be 
afforded you to present to this office any objections or addi¬ 
tional information. You are accordingly granted thirty days 
from date of this letter within which you may, if you so desire, 
protest the proposed adjustments. The protest and any addi¬ 
tional statement of facts must be submitted to this office, 
executed in' triplicate under oath, and should contain the 
following information: 

(a) The liame and address of the taxpayer (in the case of 
an individual the residence, and in the case of a corporation 
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the principal office or place of business); (b) ip the case of a 
corporation the name of the State of incorporation; (c) the 
designation by date and symbol of the letter advising of the 
proposed deficiency with respect to which the protest is made; 
(d) the designation of the year or years involved and a state¬ 
ment of the amount of tax in dispute for eacji year; (e) an 
itemized schedule of the findings to which the taxpayer takes 
exception; (f) a sinnmary statement of the grounds upon which 
the taxpayer relies in connection with each exception; and (g) 
in case the taxpayer desires a hearing, a statement to that 
effect. I 

If a protest is filed it will be given careful consideration in 
this office before the recommendations are forwarded to Wash¬ 
ington for action. In the event that you do not protest within 
the thirty-day period, the case will be forwarded immediately 
thereafter to the Bureau at Washington for review. 

In the event the recommendations are not japproved upon 
review in Washington, you will be notffied and given 

36 opportunity to discuss the changes with this office, or 
should you fail to protest to this office, any protest 

which you may subsequently file with Washington will be referred 
to this office for consideration. I 

If a deficiency is indicated no remittance Should be made 
until you receive notice of assessment from the Collector of 
Internal Revenue for your district. i 

Please acknowledge receipt by return mail. ' 

Respectfully, i 

E. G. RAINEY, 

Internal Revenue Agent ifi Charge, 

515 Hanna Bldg. 

EGR:SIP. I 

Inclosures: Form 850. i 

37 Mrs. Virginia Brown Colston, 2834 Qourtland Boule¬ 
vard, Cleveland, Ohio. .. I 

Examining officer: Harry C. Bursley, Internal Revenue 
Agent. I 

Date of Examiner^s Report: March 15, 1927. 
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Preliminary Statement. 

Index to Report. 

Schedules 1 to 3. 

Summary. 

Year. Overassessment. 

1924. $964.51 

The overassessment is chiefly due to the exclusion of an 
amount reported as profit from the sale of stock. Other 
adjustments Have been made on account of deductions ta'ken 
on the return which were proper deductions of the taxpayer's 
husband, Mr. William A. Colston. 

The adjustments have been explained to Mr. Colston who 
does not agree to the exclusion of the profit reported. 

Schedule Year Ended December 31, 1924. 

New Income. 


Net income as disclosed by return. $17,961.22 

As corrected. 1,229.05R 

Net adjustment.. $19,190.27 


38 Mrs. Virginia Brown Colston, Cleveland, Ohio. 
' Year Ended December 31, 1924. 
Schedule 1 (Cont.). 


Unallowable deductions and additional 

income: (a) Taxes. $809.73 

Total. $809.73 

Nontaxable income and additional de¬ 
ductions: (b) Profit on sale of stock.. 20,000.00 

Total. 20,000.00 


Net adjustment as above.$19,190.27 


Schedule 1-A. 

Explanation of Items. 

Item (a) Taxes paid in the year 1924 by W. A. Colston have 
been disallowed as deductions of the taxpayer except those 
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paid on real estate at 2834 Courtland Boulevard. This 
property is held in the name of Mrs. Colston. I The adjust¬ 
ment is as follows: i 

I 

Total taxes deducted on return.L $1,198.02 

Deduct: Taxes on 2834 Courtland Boulevard... 1. 743.87 

__ 

i 

Tax deduction allowable to W. A. Colstoii.. 454.15 

Taxes on 2834 Courtland Boulevard.|.. $743.87 

Deduct: Specials, etc., on above.j.. 355.58 

i 

Tax deduction allowable to Mrs. V. B. 

Colston. L. $388.29 


39 Mrs. Virginia Brown Colston, Cleveland^ Ohio. 

i 

Schedule 1-A (Cont.). 

Item (b). The amount of $20,000.00 representing a so- 
called profit from the sale of stock of the New York, Chicago 
and St. Louis R. R. has been excluded from ^ross income. 
For full explanation of this item, see companion report on 
taxpayer’s husband, Mr. William A. Colston, being submitted 
under even date. 


Schedule 2, Year Ended December 3L 1924. 
Computation of Tax Credit Based on Earned Income. 


19. Earned income.i.. 

20. Less exemption.. 

21. Amount for normal tax.. 

22. Amount at 2% normal tax.|.. 

28. Total normal tax on earned income. j.. 

29. Credit: 25% of normal tax limited to 25%jOf 

tax shown in Schedule 3.i.. 


$2,287.00 

none. 

2,287.00 

2,287.00 

45.74 

0.00 


Schedule 3, Year Ended December 31, 1924. 


Computation of Tax, 1924 Law. 


Income subject to surtax. 

Income subject to normal tax 

Total tax. 

Tax previously assessed. 

Overassessment. 


$1,229.05R 

none. 

none. 

964.51 

964.51 
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40 Exhibit F. 

Protest Against Adjustments Proposed by the Office of the Revenue 

Agent in Charge, 515 Hanna Building, Cleveland, Ohio, 

Affecting Income Tax Liability of Mrs. Virginia Brown 

Colston, Cleveland, Ohio, for the Year 1924. 

To the Honorable E. G. Rarey, 

Internal Revenue Agent in Charge, 

515 Hanna Building, 

Cleveland, Ohio: 

Mrs. Virginia Brown Colston, hereinafter referred to as the 
Taxpayer, protests against the adjustments proposed by your 
office in letter of April 8, 1927. and in support of such protest 
respectfully shows: 

(a) Taxpayer's name is Mrs. Virginia Brown Colston and 
her residence is 2834 Courtland Boulevard, Shaker Heights, 
Cleveland, Ohio. 

(b) The taxpayer is a natural person and has, and has had 
since the beginning of the year 1924, a partnership agreement 
with her husband William Ainslie Colston, which is referred 
to in protest filed by him of even date herewith. Taxpayer 
has read said protest of her husband and adopts it and makes 
it a part hereof with the same force and effect as though 
incorporated in full herein. 

(c) The letter with respect to which this protest is made is 
dated at Cleveland, Ohio, April 8, 1927, and is signed by 
E. G. Rarey, Internal Revenue Agent in Charge, 515 Hanna 
Building; Symbols EGRrSIP. 

(d) The year involved in the said letter of April 8, 1927, 
addressed to the Taxpayer is 1924 but the Taxpayer also 
desires to join in the protest of her husband for both the 
years 1924 and 1925. 

(e) For an itemized schedule of the findings to which the 
Taxpayer takes exception she refers to the said protest of her 
husband fot the years 1924 and 1925. And she further says 
that the deduction of $454.15 for taxes eliminated by the 
Examining Officer should be allowed her as an additional 
interest deduction. 

(f) For a summary statement of the grounds upon which 
the Taxpayer relies in support of her exceptions she likewise 
refers to said protest of her husband William Ainslie Colston. 

(g) The Taxpayer desires a hearing upon this protest and 
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i 

requests that such hearing be had at the sanie time as the 
hearing of the said protest of her husband Villiam Ainslie 
Colston, and appoints and authorizes her i said husband 
William Ainslie Colston to represent her as attorney in such 
hearing. 

Respectfully submitted, 

(Signed) MRS. VIRGINIA BROWN COLSTON, 

I Taxpayer, 

Cleveland, Ohio, June 6, 1927. 

j 

I 

41 State of Ohio, I 

County of Cuyahoga^ ss: \ 

Virginia B. Colston, being duly sworn, states that she is 
the same Mrs. Virginia Brown Colston referred to as the 
Taxpayer in the foregoing protest and that the statements in 
said protest are true. • 

(Signed) VIRGINIA Bi COLSTON. 

i 

Subscribed and sworn to before me, a Ncltary Public in 
and for said county and state, by Virginia B. Colston, this 
6th day of Jime, 1927. ■ 

(Signed) C. G. SIBGMAN, 

Notary Public, Cuyahoga County, Ohio. 

My commission expires Feb. 16, 1929. I 

42 United States Board of Tax Appeals. * Filed May 9, 

1930. I 

United States Board of Tax Appeals. 

Docket ^31532. 

I 

William Ainslie Colston, Petitioner, 

i 

vs. I 

Commissioner of Internal Revenue, Respondent. 

I 

! 

Answer to Amended Petition. \ 

The Co mmis sioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Revenue, 
for answer to the amended petition of this petitioner, admits 
and denies as follows: I 

3—5489a i 
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I. Admits the allegations of paragraph I of the petition. 

II. Admits that notice of deficiency was mailed to petitioner 
on July 30, 1927. 

III. Admits the allegations of paragraph III of the petition. 

IV. (1), (2) & (3) Denies the allegations of error contained 
in subdivisions (1), (2) & (3) of paragraph IV of the petition. 

V. Error ^1, 2 & 3 Denies the allegations of fact contained 
in Error ^1, Error ^ 2 and Error ^3 of paragraph 5 of the 
petition. 

6. Denies generally and specifically each and every allega¬ 
tion contained in the petitioner's amended petition not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the appeal of the petitioner be 
denied. 

i C. M. CHAREST, 

(Signed) C. M. CHAREST, 

i General Counselj Bureau of Internal Revenue. 

Of Counsel: 

JOHN D. KILEY, 

Special Attorneyj Bureau of Internal Revenue. 

sdc. 5-8-30. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 United States Board of Tax Appeals. 

Docket No. 31532. 21 B. T. A. —. 

William Ainslie Colston, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 
Promulgated November 20, 1930. 

1. Oral testimony of the petitioner to the effect that he 
made a short sale of stock to his wife and subsequently made 
a settlement by crediting her with an amount representing 
the difference between the contract price and the market 
price at the time of settlement, is held to lack the force to estab- 
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lish either a sale or other transaction entered in^o for profit or 
a loss sustained, where there was no proof either of considera¬ 
tion moving from the wife or of circumstances! impelling the 
belief of a legal transaction, or that any payment was made by 
the petitioner, (who was on the cash basis), and his testimony 
concerning the selling and settlement prices vkried substan¬ 
tially from the facts reported in his return. | 

2. Taxes paid by a husband on real estate occupied by him¬ 

self and his wife as a home and held in her name and in fact 
owned by her is not deductible by the husband On his separate 
return. I 

3. The payment by a husband , of interest on mortgages on 

property owned by his wife is not a payment of jinterest on the 
husband’s obligations and is not deductible o^ his separate 
return. j 

4. A deduction for interest paid on a loan op an insurance 

policy is disallowed for want of evidence establishing that the 
deduction was proper. j 

George E. H, Goodner, Esq,, and Josephus C.; Trimble, Esq,, 
for the petitioner. | 

John D, Kiley, Esq,, for the respondent. | 

i 

Opinion, I 

Sternhagen : The respondent determined j deficiencies in 
petitioner’s individual income tax of $3,344.14 for 1924 and 
$349.28 for 1925 brought about by the disallowance by 
respondent of deductions taken by p^itioner of (1) 
44 a loss alleged to have been sustained in 11924 in a short 
sale of stock to petitioner’s wife, (2) taxes alleged to 
have been paid in 1925 on real estate of petitioner’s wife, and 
(3) interest on an alleged loan on an insurance policy and on 
mortgages on the aforesaid real estate. I 

The petitioner is vice-president and general counsel of the 
New York, Chicago & St. Louis Railroad Com|pany. He and 
his wife were married December 1, 1923, and filed separate 
returns, exercising the election provided by Revenue Act of 
1924, section 223(b). The petitioner’s separ]ate returns for 
the years in question are in evidence. The wife’s returns are 
not in evidence, nor is she a party to this proceeding. 

1. In his separate return for 1924 petitioner deducted an 
item of $20,000 which he described in Schedtde C as follows 
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Sold Rec’d. Cost. Loss. 

N K P Com. 500 sh. Apl. 1,1924 $36,500 $56,500 $20,000 

I 

State how property was acquired. Short sale. 

The Commissioner, after audit of the petitioner's return and 
consideration of his description of the alleged loss, disallowed 
the deduction, determined a deficiency, and the case is here 
upon the taxpayer's petition. The evidence of the circum¬ 
stances consists entirely of petitioner's oral testimony. 

He says that he and his wife contracted with each other as 
they were permitted to do by Ohio law (Ohio Gen. Code, 
Sections 7997, 7998, 7999); that he made a short sale to her of 
500 shares of Nickel Plate common at 83 which subsequently 
closed at 123; that he settled with her for the difference by 
crediting her with the amount of $20,000 on their accounts, 
and that thus he established a deductible loss under Revenue 
Act of 1924, section 214(a)(5). The whole arrange- 
45 ment is described as growing out of the petitioner's 
inadvertent failure in April, 1924, to carry out his wife's 
instructions to order a broker to buy the shares at 83 after he 
had ineffectively ordered the purchase at 823^^. His wife's 
disappointment a week or ten days later, when he told her he 
had omitted to order the purchase at 83, led him to tell her he 
would sell the shares to her at 83. What the market was then 
is not stated. He did not own the shares, made no effort to 
purchase them, his wife made no demand or payment for 
them, and it does not appear that it was seriously contemplated 
that a delivery by him or payment by her should be made. 
In November or December," 1924, when the stock was quoted 
at 123, he says he offered to deliver the stock or to pay her 
the difference between the alleged price of 83 and the then 
market price of 123. He then made the debit and credit on 
their accounts. 

There is a discrepancy in the evidence which throws into 
doubt this testimony of the alleged transaction. Against his 
oral testimony that he had first ordered a purchase of 500 
shares at 82later offered to sell to his wife at 83, and 
finally settled at 123, which was the market quotation, is his 
return filed May 15, 1925, in which he showed the sale price 
to be $36,500, which would be 73 a share, and the cost to be 
$56,500, which would be 113. 

This evidence in our opinion lacks force to establish either a 
sale or other transaction entered into by petitioner for profit 
or a loss sustained. The wife neither gave nor promised any- 
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thing and consideration is wholly lacking. Thke are no cir¬ 
cumstances to impel the belief of a legal transaction, see 
Irwin V. T^^7Zmr, 110 U. S. 499; Kahn v. Waltori\ 20 N. E. 203, 
to accomplish what could and ordinarily would be achieved 
between husband and wife without the j ceremonies of 

46 law. If this were between two strangers, it might be 
supposed that only by a legal obligation would one 

give the other a credit for $20,000; but between husband and 
wife married within the year, the mind is not | forced to find 
such an obligation in order to explain it. It is niore reasonable 
to suppose a generous disposition, and the evidence does not 
prove a contractual obligation. Cf. P. B. Fouke, 2 B.T.A. 219; 
Albert W. Finlay, 17 B.T.A. 828; Edwin J. Marikall, 19 B.T.A. 
1260; W. M. Buchanan, 20 B.T.A. 210. I 

Furthermore, if we could find a transaction such as the 
statutory provision contemplates, it would still be necessary 
for petitioner to prove a loss. His method accounting, if 
any, is not described in the evidence, but looking at his return, 
we gather that he computed'his income on a basis of cash 
receipts and disbursements, cf. Continental Lifei Insurance Co., 
5 B.T.A. 407; John A. Brander, 3 B.T.A. 231, and the evidence 
only shows that sometime in November or December, 1924, 
he made a ^^note in the accounts debiting himself and 
crediting his wife with $20,000. There was no payment, and 
on a basis of actual disbursements he would sustain no loss 
until there was. Osterloh v. Lucas, 37 Fed. (2d) 277, affirming 
13 B.T.A. 713. I 

The respondent's disallowance of the loss wajs correct. 

2. The petitioner paid real estate taxes in; 1925 on a lot 
owned by him, and the deduction of this amount was claimed 
on his separate return and allowed. He also paid $776.85, 
representing taxes on the home of petitioner and his wife which 
he had given to her at the time of their marriage, title to which 
stood in her name and which she in fact owned. There is no 
doubt that if a joint return had been filed ihe payment of 
these taxes would have been a deduction on such joint return. 

But, as separate returns were filed and the taxes were 

47 upon property of the wife, they are deductible only 
when and if paid by her and not by ihim. Porter v. 

United States, 27 Fed. (2d) 882; Charles F. Dedn, 1 B.T.A. 27; 
Bank of Commerce, 3 B.T.A. 950; A. Eisenbergi 11 B.T.A. 574; 
Fidelity Trust Co., 13 B.T.A. 109. j 

3. The property owned by the wife was piortgaged, and 
petitioner in 1925 paid $1,370.33 and $501.66, representing 
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the amounts of interest on the first and second mortgages, 
and deducted these amounts on his separate return as interest 
paid. This was properly disallowed because he was not 
paying interest on his obligations but voluntarily discharging 
an obligation of another. A. BackitSj Jr., & Sons, 6 B.T.A. 
590; Continental Trust Co., 7 B.T.A. 539, 552; P. P. Griffin, 
7 B.T.A. 1094; F. A. Smith, 11 B.T.A. 301; Hal E. Roach, 
20 B.T.A. 919. 

4. Petitioner in 1925 paid an amount of $108 said to be 
interest on a loan on an insurance policy. This was deducted 
and the deduction disallowed. With no more evidence than 
this, it can not be held that the deduction was proper. 

Judgment will be entered for the respondent. 

48 United States Board of Tax Appeals, Washington. 

Docket No. 31532. 

William Ainslie Colston, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Pursuant to the Board^s report promulgated November 
20, 1930, it is 

Ordered, adjudged and decided that there are deficiencies 
in income tax of $3,344.14 for 1924 and $349.28 for 1925. 
Enter. 

(Signed) JOHN M. STERNHAGEN, 

Member United States Board of Tax Appeals. 

Entered Nov. 22, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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I 

49 United States Board of Tax Appeals. iFiled May 13, 

1931. 

I 

I 

United States Board of Tax Appeals. 

I 

Docket No. 31532. I 

I 

William Ainslie Colston, PetitiojDier, 

/ 

i 

V. i 

i 

Commissioner of Internal Revenue, Respondent. 

I 

I 

Stipulation for Court of Review} 

i 

It is hereby agreed and stipulated, by and between counsel 
for the respective parties, that a review of the decision and 
order of the United States Board of Tax Appeals in the above 
designated proceeding may be had before the Court of Appeals 
of the District of Columbia in accordance with the statutes 
made and provided, and regulations issued piirsuant thereto. 

GEO. E. H. GO(l)DNER, 

Counsel for Petitioner. 

C. M. CHARESt, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

i 

50 United States Board of Tax Appeals. , Filed May 13, 

1931. i 


In the Court of Appeals of the District of Columbia. 


Board of Tax Appeals Docket, No. 


31532. 


William Ainslie Colston, Appellant, 

vs. 

i 

Commissioner of Internal Revenue,! Appellee. 

i 

Petition for Review of Decision of the Unitedi States Board of 

Tax Appeals. | 

To the Honorable Chief Justice and the Associate Justices 


of the Court of Appeals of the District 


of Columbia: 


Your appellant respectfully represents to the Court 


i 

j 

i 

I 
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I. Jurisdiction. 

1. Appellant, William Ainslie Colston, is a citizen of the 
United States and a resident of Cleveland, Ohio. 

2. Appellee is the duly appointed, qualified, and acting 
Commissioner of Internal Revenue of the United States. 

3. Petitioner heretofore appealed to the United States 
Board of Tax Appeals from deficiencies in income tax for the 
years 1924 and 1925 asserted by the Commissioner of Internal 
Revenue, which proceeding was entered on the Board^s docket 
at No. 31532. On November 20, 1930, the Board promul¬ 
gated an opinion wherein it approved the deficiencies asserted 
by the Commissioner. 

4. Petitioner desires a review by this Court of the Board’s 
opinion and decision upon the issues set out below and brings 
this action under the provisions of Sections 1001, 1002, and 
1003 of the Revenue Act of 1926, as amended by Section 603 
of the Revenue Act of 1928. 

II. Nature of the Controversy. 

1. Appellant filed a timely income tax return for the year 
1924, and took as a deduction from gross income therein the 

sum of $20,000.00 because of a loss sustained by him 
51 upon a business transaction entered into for profit, 
his wife being the other contracting party. In auditing 
said return appellee disallowed said deduction and arrived at 
a deficiency in tax for the year of $3,344.14. 

2. Appellant filed a timely income tax return for 1925 and 
took as deductions from gross income therein the sum of $776.85 
representing taxes paid by him in said year and the sum of 
$1,979.99, representing interest paid by him during the year. 
In auditing said return appellee disallowed said deductions 
and arrived at a deficiency in tax for the year of $349.28. 

3. By letter dated July 30, 1927, appellee notified appellant 
of said deficiencies and appellant duly appealed to the United 
States Board of Tax Appeals therefrom. Hearing was had 
on said appeal on May 20, 1930, and on November 20, 1930, 
the Board promulgated its opinion and decision wherein it 
sustained appellee’s action and approved said deficiencies. 

III. Assignments of Error. 

Appellant, as a basis of review, makes the following assign¬ 
ments of error: 
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1. The Board of Tax Appeals erred in refusing to accept 

the uncontradicted testimony of appellant whoj was the only 
witness. | 

2. The Board of Tax Appeals erred in holding .that appellant 

did not sustain a loss of $20,000.00 in 1924 upon a transaction 
entered into for profit wherein his wife was the other con¬ 
tracting party. I 

3. The Board of Tax Appeals erred in holding that it did 

not appear that it was seriously contemplated ih said transac¬ 
tion that a delivery of certain shares of stock should be made 
by appellant to his wife, when the testimony 'is contrary to 
such holding. I 

4. The Board of Tax Appeals erred in holding that the said 
transaction between appellant and his wife lacked considera¬ 
tion, when the uncontradicted testimony shows ai consideration. 

5. The Board of Tax Appeals erred in holding that the said 
transaction between appellant and his wife vfas not a con¬ 
tractual obligation, when the uncontradicted testimony shows 
that it was. 

6. The Board of Tax Appeals erred in assuming a basis of 
accounting for appellant which would make I the said loss 
deductible in some other year, when the pleadings raised no 

such issue. 

52 7. The Board of Tax Appeals erred ifi holding that 

appellant’s said $20,000.00 loss is not deductible from 
income in 1924. | 

8. The Board of Tax Appeals erred in holding that real 
estate taxes paid by appellant in 1925 in the amount of $776.85 
were not deductible by him in computing incoihe. 

9. The Board of Tax Appeals erred in holding that interest 
paid by appellant in 1925 in the sum of $1,3|70.33 upon his 
indebtedness was not deductible by him in con^puting income. 

10. The Board of Tax Appeals erred in holding that interest 
paid in 1925 by appellant in the sum of $501.66 upon his 
indebtedness was not deductible by him in computing income. 

11. The Board of Tax Appeals erred in holding that interest 
paid in 1925 by appellant in the sum of $108.00 upon his 
indebtedness was not deductible by him in coihputing income. 

12. The Board of Tax Appeals erred in entering deficiencies 
against appellant of $3,344.14 for 1924 and $349.28 for 1925. 

Wherefore appellant prays that this Honorkble Court will 
review the said opinion and decision of the| Board of Tax 
Appeals and reverse and set aside same insofar ^ the aforesaid 


I 
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assignments of error apply and therein find for petitioner, 
and grant such other and further relief as petitioner may be 
entitled to or which to the Court may seem equitable and 
proper, including judgment for costs in this case. 

GEO. E. H. GOODNER, 

Attorney for Appellant. 

Address: Munsey Building, Washington, D. C. 

JERRY A. MATHEWS, 

JOSEPHUS C. TRIMBLE, 

Of Counsel. 

District of Columbia, ss: 

Geo. E. H. Goodner, being duly sworn, deposes and says 
that he is the attorney for petitioner; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge arid belief the statements therein are true, and 
that the assignments of error are well taken and intended to 
be arened. 

GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 27 day of April, 1931, 

[seal] FLORENCE M. STEPHENSON, 

Notary Public. 

53 United States Board of Tax Appeals. Filed Sept. 3, 

1931. 

In the Court of Appeals of the District of Columbia. 
Board of Tax Appeals Docket, No. 31532. 

William Ainslie Colston, Appellant, 


V. 

Commissioner of Internal Revenue, Appellee. 

Statement of Evidence. 

The above proceeding came on for hearing before the Board 
of Tax Appeals on May 20,' 1930, before the Honorable John 
M. Stemhagen, Member of the Board, and the following pro¬ 
ceedings took place: 
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i 

I 

I 

Petitioner introduced in evidence as Exhibiti 1, for the pur¬ 
pose of showing what the Commissioner had d^ne in the case, 
a copy of the Revenue Agent’s report dated J^arch 15, 1927. 
Said report is attached to the Amended Petition as Exhibit C 
and by reference is made a part hereof. 

i 

i 

54 Mr. William Ainslie Colston, a witness on behalf 
of petitioner, testified on direct examination as follows: 

My name is William Ainslie Colston and I am known as 
Colonel Colston. I reside at Cleveland, and am an attorney 
at law and a railroad executive, being Vice President and 
General Counsel of the New York, Chicagoj and St. Louis 
Railroad Company, generally referred to ds the Nickel 
Plate”. I have been in that position a little over a year; 
eight years on the first of this month. Prior to that time I 
had been for about two years Director bf Finance for 
the Interstate Commerce Commission, having taken that 
place at the passage of the Transportation Act of 1920 
to organize the financial activities of the Commission under 
the Transportation Act in turning back the irailroad. Prior 
to that, except for the time I served on the border as Colonel 
of the 1st Kentucky Infantry and in France I with the 138th 
Field Artillery, I have been with the Louisville and Nashville 
Railroad Company as General Solicitor, and previous to that 
time as attorney. I had been with them sirice 1891 in that 
capacity. I 

After going to Cleveland in May 1922,1 mafried on Decem¬ 
ber 1,1923. The law of Ohio specifically reco^zes by statute 
the duty of a husband to support his fainilyi I bought the 
house because I was going to get married, to provide 

55 a home for my family. I had my intended wife look 
at the house and she liked it. I thep made arrange¬ 
ments with the Van Sweringen Company whjo had built the 
house in Shaker Heights to purchase it. I| paid $8,000.00 
initial cash payment and took the house at post to the Van 
Sweringen Company without any charge for commission, etc. 
There was a first mortgage on the house which I believe—I 
have never seen the first mortgage, the deed makes reference 
to it—I think it covers the whole property in| Shaker Heights 
at the time—the deed was made subject to $25,000.00 of that 
blanket mortgage. I took over the first mortgage and agreed 
to pay it and have been paying it ever sinc4. I pay at the 
rate of $500.00 every three months and I pa^ interest on it. 
I had the property put in my wife’s name and gave her the 
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legal title. I gave her the $8,000 equity. I paid and gave her 
the legal title and gave her the deed which was subject to this 
first trust, and agreed to pay the first trust and the interest 
as it became due. I do not now recall whether the deed 
recites a second mortgage or not. She gave the second 
mortgage on the house, 4 $5,000.00 notes for it, and I endorsed 
the notes and I agreed with her I would pay interest on the 
notes and I have paid interest on those notes and did pay the 
interest' on them. I am paying both principal and 

56 interest on the first trust for which neither of us had 
issued any notes but to which the property is subject 

by reservation in the deed. 

I think that is the sum and substance of it. I bought the 
house for the Mansion House as it is called in Ohio. I have 
dower in the house and beyond dower I have specific right to 
occupy the Mansion House and she has the same right—I had 
the right to occupy it the year after her death. I have the 
equitable title having paid the purchase money, but the legal 
title is in her name, the deed having been taken in her name. 

I made the original agreement with the Van Sweringen 
Company to purchase it. The second trust was executed by 
my wife. She made a mortgage in which I joined because of 
my dower interest and she made the notes. The title was 
placed in her and she executed the second trusts back for the 
unpaid part of the purchase price and I endorsed the notes. 

I paid $1,370.33 interest in 1925 on the first trust. I have 
found three of the checks made during that year. I have my 
check No. 460, dated January 26, 1925, for $845.08. That 
included principal $500.00 and interest $345.08. 

(Said check was thereupon received in evidence as peti¬ 
tioner’s Exhibit 2.) 

I have a check on the Union Trust Company dated August 
28, 1925, for $838.75, which was a payment of $500.00 

57 principal on the first mortgage or trust, and $338.75 
interest. 

(Said check was thereupon received in evidence as peti¬ 
tioner’s Exhibit 3.) 

I have check No. 616 drawn by me on the Union Trust 
Company in favor of the Union Trust Company as the others 
were drawn, dated December 8, 1925, for $830.00, representing 
$500.00 payment on principal and $330.00 interest. 
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(Said check was thereupon received in evidence as peti¬ 
tioner's Exhibit 4.) I 

Those three checks do not represent the amdunt of interest 
$1,370.33. I have my original blotter of memorandum which 
I made out in connection with the preparation of my income 
tax return for 1924 which shows the items of interest making 
up that amount. It shows the three items evidenced by the 
checks here and in addition to that it shows an item of $352.50. 
This so-called blotter was with my retained | papers—some¬ 
thing I made out myself—at the time I made jout my income 
tax return. I have searched through my records and have 
the stubs for the check and it agrees with thd blotter, but I 
could not find the original check. I know, no^ only from the 
facts that I have paid them every three months, but from the 
agreement as to the amount of interest which reduces $7.50 
each quarter, because of the $500.00 payment that I 

58 paid the other amount at the quarter when it was due. 
I can and do testify of my own knowledge that I paid 

$500.00 and the accrued interest designated tjiere although I 
have not the check. | 

I paid $501.66 interest on the second trust on the Mansion 
House in' 1925. There was $4.00 additional 'interest on the 
first amount which I paid for which I was unable to locate the 
check and as to which my recollection is not i clear, as it was 
on the other item as to which it was very clear. The item of 
$4.00 I do not know but my original account, this blotter I 
have testified to, shows that $4.00 item. j 
A moment ago I testified that I paid $35^50 interest for 
which I had no check. I now testify that |I paid $356.50, 
$4.00 in addition. | 

The amount of interest which I paid on the second trust in 
1925 was $501.66. In evidence of this I have ^ check in favor 
of the Van Sweringen Company drawn by nie on the Union 
Trust Company, under date of July 2, 1925, being my check 
^462 in the amount of $5,401.66. TMs represents $5,000.00 
principal and $401.66 interest on the secpnd trust. The 
$5,000.00 representing principal on the secopd trust on the 
residence and $401.66 represented interest. | 

(Said check was thereupon received in evidence as Peti¬ 
tioner’s Exhibit 5.) i 

I 

59 That does not represent all the ihterest paid. I 
paid $100.00 for which I have my chec^ No. 505 dated 

November 5, 1925, in favor of Van Sweringeii Company. 


I 

i 
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(Said check was thereupon received in evidence as peti¬ 
tioner’s Exhibit 6.) 

The amount of interest I have testified to, S501.66, aggre¬ 
gates the amount claimed in the 1925 return. 

I paid other interest in 1925. I paid S108.00 to the Massa¬ 
chusetts Mutual Life Insurance Company on a policy loan. 
In evidence of this I have my two checks of S54.00 each, 
numbers 406 and 472, dated respectively June 20, 1925 and 
July 22, 1925, in favor of the Massachusetts Mutual. These 
represent the payment of interest on the policy loan. 

(Said checks were thereupon received in evidence as peti¬ 
tioner’s Exhibits 7 and 8.) 

The amounts of interest which I have testified to as paid on 
the first trust, the second trust, and the Massachusetts Life 
Insurance Company loan aggregate the amount of interest in 
controversy in this proceeding, $1,799.99. I claimed that 
amount as a deduction in my 1925 return. 

I paid $776.85 taxes on the Mansion House in 1925 and 
claimed that amount in my income tax return. The Com¬ 
missioner disallowed the amount. When I say I paid that 
amount, that does not mean the full amount, because 
60 part of the lot is in my name. The Commissioner 
did not deduct that. That is the amount the Com¬ 
missioner did not allow. The taxes paid on the lot in my name 
have been allowed and this amount in dispute is on the prop¬ 
erty in my wife’s name. The two properties join as a whole 
but part is in her name and part in mine. 

I have my check No. 219 which represents the first payment 
I made to the Van Sweringen Company on the house for 
$8,000.00, dated October 30, 1923, and drawn by me on the 
Union Trust Company. 

(Said check was thereupon received in evidence as peti¬ 
tioner’s Exhibit 9.) 

That check represents the initial payment on the Mansion 
House. It vras drawm at or about the time I purchased the 
house and was my first payment on the house just before my 
marriage when I arranged for the purchase. I had no 
written agreement with the Van Sweringen Company vrhen I 
purchased the house. It was all oral and some time later 
when I got back from the wedding trip and the deed had not 
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been delivered, I asked someone in the office to look it up and 
I sent over and got the deed. There was no ^tten agree¬ 
ment covering the transaction upon which the| $20,000.00 of 
the second trust was paid. There was a written instrument 
evidencing the second trust. There was a| mortgage of 
$20,000.00, four notes of $5,000 each, and I endorsed these 
notes. j 

I made a payment of $8,000.00 initially upon the 

61 house before I was married. I cannotl tell the date 
the deed was made, but it was made after |I was married, 

in the name of my wife, whenever it was dated.' I think it is 
true that as a matter of law it was as of the date jl was married. 
It could not have been before I was married. If it was made 
in her name as my wife it must have been made kfter marriage. 

I made a payment of $8,000.00 without having any agree¬ 
ment that I was the purchaser or they were |the sellers. I 
delivered the $8,000.00 check to the Van Sweripgen Company 
pursuant to my oral contract with them. | 

The Van Sweringens are the principal owhers if not the 
entire owners. They controlled the railroad that I was work¬ 
ing for and in whose interests I went to Cleveljind and whom 
I still am serving. Van Sweringen Company handled the real 
estate and made the development at Shaker Heights where 
my home was located. So I was not dealing |with strangers 
when I made this purchase. The condition^ under which 
the sale was made were that it should be at straight cost to 
them without any profit or commission. They! instructed the 
real estate department not to charge me any profit. I paid 
the $8,000.00 on account and waited to see jlust how much 
more I owed them. | 

My wife had a separate estate when I married her. 

62 She had both a salary and a separate estate. She had 
been a business woman and had her o^ income and 

separate estate. She had joint accounts with! brokers before 
we married and after we married she opened a separate 
account in her own name with Hord, Curtiss jand Company, 
located in Cleveland. I closed my account with Hord, Curtiss 
and Company either before or after I married. All of my 
accounts were closed out then and I have not traded since. 

I did not buy the 500 shares of stock of the New York, 
Chicago and St. Louis Railroad Company jthrough which 
my claim for loss of $20,000.00 arose, but sold 1500 shares of it 
to my wife. In the early part of 1923, I think it was along 
about April when our people were considering! the unification 
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and consolidation of the Nickel Plate and Van Sweringen 
interests, the Erie and the C. & 0.—which is referred to in the 
Interstate Commerce Commission as the Nickel Plate unifica¬ 
tion—my wife thought she would like to buy 500 shares of 
Nickel Plate stock and I told her I would put in the order at 
8234. She asked me to put in the order. Hord, Curtiss & 
Company told me they could not get it for 8234 but would get 
it for 83. I said I vrould not follow it at the board; that 8234 
was all I would pay. I told my wife and she said she thought 
it was a good buy at 83 and I promised to put it in at 

63 that. She asked me to put the order in at that price. 
I did hot do it because I had to go to New York and 

Washington.' I had gotten so busily engaged with our merger 
that I overlooked it. The next time I talked with her she asked 
me about it and w’hen I told her I had not bought it she was 
disappointed. I said I thought it would go below 8234 again. 
She said she did not think so and she thought the Nickel Plate 
was looking up. I said I would sell it to her myself and I 
sold it to her at 83—I thinking it would go dowm and she 
thinking it would go up. There was no written agreement 
evidencing the sale. I said that instead of buying it through 
Hord, Curtiss & Company she could buy it from me. I have 
evidence of placing an order for the stock. At the time I 
promised to put the order in for her at 8234 I loaned her the 
margin on the stock and gave my check No. 281 to Hord, 
Curtiss & Company for $12,500.00, April 1, 1924, the margin 
on the 500 shares of stock that I ordered in her name. 

(Said check was thereupon received in evidence as peti¬ 
tioner's Exhibit 10.) 

The check was sent to Hord, Curtiss & Company and 
deposited to the account of my wife. It was turned over to 
Hord, Curtiss & Company at the time I placed the original 
order at 8234 and sent them for the account of my wife and 
credited to' her account. When Hord, Curtiss & Company 
told me that the stock could not be bought at 8234 I 

64 told them I would not authorize them to buy at 83. 
I told my wife it could not be bought at 82J4—that 

evening probably—and she said buy at 83. I said all right, 
but neglected to do it. There was no written agreement at 
that time betv/een my wife and myself and there was no 
memorandum of any Idnd that I can refer to to evidence that 
transaction except my own recollection and the recollection of 
my wife as shown in her income tax returns. 
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I did not place the order at 83 but got busy Wth my own 
affairs and neglected to do it. I think it may have been 10 
days or two weeks when I got back to Cleveland and dis¬ 
cussed the matter with my wife again. She thought it was 
going up and I said it was going down. I said I would sell 
her the stock. I made her a short sale. I stood in the place 
of the broker. I agreed to sell her on demand 1500 shares of 
Nickel Plate at 83. The sale was never completed. I never 
bought any stock with which to make the sale td her. When 
the stock got up to 123 I said ^‘if you want delivery of the 
stock I will get it and deliver it to you.^^ I did! not then give 
her the difference between 83 and 123. I closed out the 
contract. I did not give any stock. Instead of making 
delivery of the stock I settled for the difference between the 
agreement to deliver at 83 and what she could have 

65 gotten, 123. Before it rose I said it was going down 
and she said it was going up. I said thit I would sell 

the stock at 83. Considerably later, probably! in November 
or December of that year, I said: “I am wi^g to make 
delivery of the stock.I had the right to put and she had the 
right to call. I said I would make delivery at 123. I said: 

^‘If you think it is going much higher, I will;get the stock; 
if not, we will close out the contract; I will payi the difference 
between what I agreed to sell and what I can buy for, 123.^’ 

I did not do anything besides telling her wh^t I would do 
except to make a note in the accounts that Was a debit of 
$20,000 to me and a credit of $20,000 to her las we have in 
many other transactions in which no written contract was 
made. I said in 1923; I should have said in 1924, the early 
part. It was in the early part of 1924 that I first made this 
contract with my wife. In April, if I recall i correctly. To 
the best of my recollection it was in November or December 
when it was closed out. The announcemeijt of the plan 
which was made by Van Sweringen was mide in August, 
1924, and after that the stock boomed and iti was sometime 
after that that I said I would buy it and close! it out and she 
settled. I would have bought her the stock. I I did not say 
that I would buy if I had to. I agreed to deliver. I gave 
her a call and she gave me a put. I put up the check with 
the broker. The check was given in pursuance of my 

66 statement to her that I would put in th^ order at 82J^. 
I could not have gotten it at 83. The jmoney was still 
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there in the brokers to her credit. I simply said I will buy it 
at 83—I will sell it at 83, I mean. The market was probably 
84 or about then; 83 anyway. I could not have bought for 
her at 83 but I sold it to her. My recollection is that I could 
not have bought at 83 on the day I sold to her. It was some¬ 
thing about 83 at that time. I told her I would buy at 83 
rather than follow it up the board. I told Hord, Curtiss & 
Company I would not follow it up. If it had gone down to 80 
I would have bought it and delivered it to her and charged 
her 83 for it and would have made a profit. 

When it came time to make my 1924 tax return I was not 
able to discuss much of anything because I had to get an 
extension of 60 days. I was in Washington. I did not pre¬ 
pare my wife’s return and was not present when it was pre¬ 
pared. It was prepared before my final return. I filed a 
tentative return which held the situation for 60 days and then 
filed a final return. My wife keeps track of her own property 
and made out her return with help of one of the attorneys in 
my office, and I was not consulted. The $20,000 was reported 
as a profit. 

I do not know whether I told my wife I was going to claim 
that loss when I made out my return. I did claim it 
67 as a loss and the Commissioner disallowed it and the 
item is in controversy. 

My wife and I were in the habit of making deals with one 
anotW, none of which were put in writing. I can trust my 
wife as much as I can the Van Sweringens when I gave them 
the $8,000 check with no written contract. I do not think I 
have ever had a written contract with my wife and we have 
had numerous transactions at times reaching up into several 
thousand dollars without a contract. 

On cross-examination witness testified as follows: 

There is no question that the legal title to the residence The 
Mansion House was in my wife’s name at all times. It was 
originally deeded to her and remained in her name. The 
second trust notes in the amount of $20,000.00 were signed 
by my wife and by myself as surety. I was endorser on the 
notes. The check for $5,000 plus interest which has been 
introduced represents payment of one of the $5,000 notes on 
the trust on the residence. I have with me the other three 
checks showing $5,000.00 payments on the second trust notes. 
They were not paid during that year but were paid over two 
years. Here are the three checks representing the other three 
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$5,000 payments. They are not exactly $5,00Q except in the 
case of one. They represent adjustments made with 

68 Van Sweringen Company. I personally paid the 
$20,000 second trust but not in the yeajr 1924. $10,- 

000.00 was paid in 1924, $5,000 by check of June 30th and 
$5,000 by check of December 31st of that year; $5,000 was 
paid by check of July 2, 1925, which is the one that has hereto¬ 
fore been filed in evidence, and $5,000 was pai4 by my check 
of—$4,895.73, which represented certain adju^ments. The 
final payment. The check was dated January! 22, 1926. It 
is correct that I paid personally the entire $20,000.00; that is, 
I made payment by my checks on my wife’s account. 

There was no written contract of the purchase of this 
residence between myself and Van Sweringen Company. The 
first written instrument was the deed that pasbed. I do not 
have the deed to the residence here but there! was a written 
deed to the property. i 

There is no written agreement as to the stock transaction 

^ _ ^ 

between myself and my wife. The paymeiit of $1300.00 
interest on the first mortgage and $500.00 on the second 
mortgage has no necessary relation at all to tl^e fact that the 
property was in my wife’s name, the legal title being in her. 
It was interest on an advance but it so happened that the 
advances or the notes, or the indebtedness was | secured by the 
property. 

After I bought the lot with the hou$e on it but as 

69 soon as I could I bought the lot next to lit. The whole 
enclosure is one plot to the eye but is divided. On the 

other lot I had a flower garden, etc. Some ofj the 1925 taxes 
was paid on it. It was purchased about 1924J 
To the best of my recollection the deposit that was made to 
Hord, Curtiss & Company by check of $12,500.Q0 was refunded 
to me in a settlement that was made by my whe. It was not 
refunded by Hord, Curtiss & Company, bu^ my wife had 
Hord, Curtiss & Company make a transfer to ifie of $12,000.00 
considerably later. That was one of our periodical settle¬ 
ments with each other. 

Going back to the interest checks aggregating some $1300.00, 
that is correctly set forth in the petition. The $1370.00 item 
alone was paid on a loan secured by a first mortgage on the 
dwelling house at 2834 Courtland Boulevard, Shaker Heights. 
That loan was apparently from the Union Thrust to the Van 
Sweringen Company and I think covers all Of the property. 
It was bought subject to that loan to me. I executed no notes 
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of Items 35,26, 27, and 2^_ 

29. Creditof 25%of Item28a(notover 

25% of Items 28,41.42. and 43)_ 


. Net Income (Item IS on return)_ 

^ I I »1. Less Dividends (Item I I 

• • 7 on return)__'$_'_ 

^li 32. Interest on Libertv i 1 

. •. Bonds, etc. Utem iyj, _'_ 

. ■; 33. Personal Px»mp t{rtn 

34. Credit for Dependents^ / ^ * 

35. Total of Items 31. 32, 33, and 34_ 

V 3 g. Balance (Item 30 minus 35)_ 

—fULiL'i* ; 37- Amount ta-xable at lU% (not ov« 
——.-*■1 the first $4,000 of fteS k __ 

r « c i« ol ^ UaJance (Item 36 minus 37)_ 

■ * 39. Amount taxable at 3% (not over 

^ second $4,000 of Item 30;_ 


l-Lfjfi.*!?. 34. 


1.2^^ 35. 
$-^.jCLsajitll 3g_ 

✓ « 37. 

}..JUL£rs^. 


Amount taxable at'5% (balance 
over SS.OOO of Item 3W_ 


Normal Ta.x (IH ;c of It«a 37)-_. 

t ** 

« 42. Normal Tax (S^c of Item .39) - 

* •! 

j! 43. Normal Tax (5% of Item 40)_ 

; i •> 44. Surtax on Item IS (see Instruction 

Ij ! i 22 as revised)... 

I ' 44a. Tax on Net Income (total of Items 

j I ■ 41, 42, 43, and 44)_ 

) 45 . Adjustment for Capital Gain or Loss 

(12j.^%ofColamn9.Schcdalo D). 
; ; ^ J_46. /totaH M or ditference between Items 

44a and 45 :- 

. *^**-r-...if Less Credit of 25% of Tax on Earned 

I Net Income Utem 29)_ 

i Total Tax (Item 46 minus 47)_ 

Less Income Tax paid at source (2% 

, r of 3o) _ 1 . 

I 50. Income and Profits Ta-tes paid to a 

.I. .[ foreigneountryorU.S.posses^n.. 

w<^51. Balance of Tax (Item 4S mln:u| 
/ Items 49 and 50)_ Z...3 








































































Ar-INOOME FROM 


Vlv>: 


OR PROFESSION (See IsBtnetioa 


1. Total reoeipto from boiiaeu or pr of eedo n (state Idxui of bosineas). 

Cost or CSoooa Sold 

2. Labor -uS—;- 

3. Material and supplies- 

4. Merchandise boo^t for sale.--- 

5. Other costs (ttemlae bdoir or on separate sheet)..— 

6. Plus inventory at beginning of year.— - 

7. Total (linos 2 to 6, indnsive)-$->. 

'8. Less inventory at end of year.... —j:’. - -.i. 

0. Nst Cost or Goods Sold (line 7 minus line 8}-IS.-. 


Explanation of deductions 
daimed on lines 5 and 16. 


I Otbzk Busdcsss Dsducxxohs 

10. Salaries, exelualve of “Lpbor,” reported on line 2, 
and compensation for your own services_ 

_ 11. Interest on business indebtedness to others_ 

. 12. Taxes on budness and bustness p r ope r t y _ 

13. Losmm hr fire, stonn, etc. (explain in table provided 
. tbaefor at foot of page)... .. 

_ 14. Bad debts arising from sales . .... 

j 15. Depredation, obsolescence, and depletion (explain 

I _ in table provided therefor at foot of psge)...._ 

I 16. Rent, repans, and other expenses (itexniae bdosr or 
!. on separate sheet)___ 

I 

i l7. Total (lines 10 to 16, indusive) -- 

18. Total Dzdoctioxs (LIzm 0 plus Line 17)_ 

ne 1 minus Line 1 


19. Nst PaorxT 



ter as Item 2) 



C—PROFIT FROM SALE OF REAL ESTATE. STOCKS. BONDS, ETC. (See Instruction 6) 


1 . Kent or PBOnsrr 



State how property 
was BCQuir^ 


SCHEDULE D-CAPITAL NET CAIN OR LOSS FROM SALE OF ASSETS 


1 . Km or PB or ss rr 


Z Dsn 
Arqmm 

z Dsn 

Solo 

M».DriTmr 

Xe.Dri'Tttr 


MORE THAN TWO YEARS (See Instruction 6s 


a Cost 



State how pnqierty 
—““"uired 


SCHEDULE E—INTEREST 






OBUGATIONS OR SECURITIES (See Instruction 8) 



Z ISTsdcrr KsesiTxn 
os Aoesvse 


Z AitooDT OwM® zximilou 


(o) Obligations of a State, Territory, or politieal subdivision thereof, or tho District of 


(b) Securities issued under Federal Farm Loan AcL or under such Act as amended., 
(e) Liberty 8>4% Bonds and other obligations of United States issued on or before 


(d) liberty 4% and AH% Bonds,' 

cates of IndebtedMst, and *1 

(e) Liberty 4% and 4Ji% Bonds.. 
Treasurr Notes 


nited States issued on or before 

dons of the United States_ 

14^% Bonds, Treasury Ccrtlfi- 
iavinks Certificates_1. 


amSS?*’ *■ Axotner Owxro 
” ESCXM Or 


XZXXZX XX 
XXXXXX XX 
XXXXXX XX 


a iNTxsxsr ox 
AXOVXT cc Excess 
or Exxxmojn 
(Eat«r as Iteai 8 ) 


XXXXXX X 
XXXXXX X 

XXXXXX X 

I 

8..' 


, SCHEDULjy^—EXPLANATION OF DEDUCTI ONS C LAIMEDJN ITEMS 1, 12, 1 4. AND I S 

£ __ 

__<__ ^ a o o / 






OF DEDUCTION FOR DEPREOATION CLAIMED IN SCHEDULES A AND B 


]. Km or Psomrr 

(If boBdlaea stat* matertal of whieh eonstnetsd) 


Z Dsn AoQOBXO 


Z Aok Wscx 

ACQCISW 


4 . raoaABLZ Lirs 
Arrxx ACQCutxxEXT 



a Valux as or 
Msacn 1.1913 


AxorxT or Dctsxcution* CassozB Orr 


S. Tlklsyaar 




EXPLANATION OF DEDUCTION FOR 


L Emor PsorxxiT 


Z Dsn Acocnuco 



BY FIRE. STORM. ETC. CLAIMED IN SCHEDULE A AND IN ITEM 13 


a Vsirr as or 
Mssca 1.1913 


Z ScsrxotTxr 
IiiraovxjisxTs 




AFFIDAVIT 

I swear (or afllrm) that this return, indu<fing the aecomfianying schedules and statements (if any), has been examined by me, and, to the best of my knowledge and belief, 
ia a true and oomplete letuzn made in good faith for the tax«>le year as stated, pursuant to tho Revenue Act of 1924 and the Regulations issued under authority thereof. 




r aCfflialaUrlac oath) 



MOTSatAL 

SEAL 


<>instuic of IcdiriCual or aseat) 
lACCtcMoflnCiTiCualorascM} >-mta 
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DAVID BURNET, COM MR. INT. REVENui. 

i 

Settled and approved this 3d day of Sept., 1931. 

(S.) J. M. STERNHAGEN, 

Member United States Board of Tax Appeals, 

75 United States Board of Tax Appeals. Filed Aug. 31, 

1931. ! 

i 

In the Court of Appeals of the District of Columbia. 
Board of Tax Appeals Docket, No. 31532. 

William Ainslie Colston, Appellant, 

V. i 

i 

Commissioner of Internal Revenue, ApP^Uee. 

Designation of Record. I 

To the Clerk of the United States Board of ITax Appeals: 

Will you please include in the transcript of irecord for the 
Court of Appeals of the District of Columbia the following: 

1. The docket entries of proceedings before tjie Board. 

2. The pleadings before the Board. 

3. The opinion and judgment of the Board promulgated 

November 20, 1930. I 

4. The stipulation as to court of review. 

5. The petition for review. | 

6. The statement of evidence as settled by the Board. 

GEO. E. H. GOOPNER, 

Attorney for Appellant. 

I hereby accept service of copy of the foregoing this 31st 
day of August, 1931. i 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Appellee. 

76 Docket No. 31532. 

William Ainslie Colston, Petitioiaer, 

I 

v. I 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 tb 75, inclusive, 
contain and are a true copy of the transcript of record, papers 
and proceedings on file and of record in my offibe as called for 
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WILLIAM AINSLIE C0LST02T VS. 


by the Praecipe in the appeal (or appeals) as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the' United States Board of Tax Appeals, at Wash¬ 
ington, in the District of Columbia, this 10th day of September 
A. D. 1931. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

77 United States Board of Tax Appeals. 

Docket No. 31532. 

William Ainslie Colston, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is ordered: 
That the time for preparation of the evidence and transmission 
and delivery of the record sur petition for review of the above 
entitled proceeding in the Court of Appeals for the District 
of Columbia, be and it is hereby extended to September 9, 1931. 
(Signed) LOGAN MORRIS. 

Member. 

Dated Washington, D. C., July 6, 1931. 

A true copy. Teste. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

B. D. GAMBLE, Clk. 

78 United States Board of Tax Appeals. 

Docket No. 31532. 

William Ainslie Colston, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is ordered: 
That the time for transmission and delivery of the record sur 


r 


i 


DAVID BURNET, COMMR. INT. REVENUp. 
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petition for review of the above entitled proceeding in the 
Court of Appeals for the District of Columbia], be and it is 
hereby extended to October 9, 1931. 

(Signed) LOGAN MORRIS, 

I Member, 

Dated Washington, D. C., Sept. 9, 1931. | 

i 

I 

A true copy. Teste: 


[Seal of U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, I 

Clerk U. S, Board of Tax Appeals. | 

i 

B. D. GAMBLE, CVc. 

Endorsed on cover: Board of Tax Appeals. No. 5489. 
William Ainslie Colston, appellant, vs. David I Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Sep. 15, 1931. Henry W. Hodges, Clerk. 
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IN THE 



April Term, 1931. 


No. 5489. 


William Ainslie Colston, Appellant, \ 

V. I 

Commissioner of Internal Revenue, Appellee, 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. \ 


Appellant's Brief. 


I. STATEMENT OF THE CASE. I 

i 

I 

This case is before the Court on petition fori review 
of the decision of the United States Board of Tax 
Appeals. The Board made no specific findings of 
fact but promulgated its opinion on November 20th, 
1930 (R. 34-38), and entered judgment on November 
22d, 1930, wherein it held against appellant oix all of 
the issues in the case and sustained the deficiencies in 
tax found by the Commissioner of Internal I^venue 
(R.38). 

By stipulation of the parties the appeal frpm the 
Board^s decision is taken to this court, and the petition 
for review was filed May 13th, 1931 (R. 39-42)^ 

I 
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II. FACTS. V 

AppeUant is an attorney residing at Cleveland, 

Ohio. In 1891 he became General Solicitor for the 
Louisville and Nashville Railroad Company and 
continued in that position until in 1920, except for the 
time which he served on the Mexican border as a ^ 

Colonel of the First Kentucky Infantry, and in France 
with the 138th Field Artillery. After the passage of 
the Transportation Act of 1920 appellant was ap¬ 
pointed Director of Finance for the Interstate Com¬ 
merce Commission, which position he filled for about 2 
years. On resigning from this position he became 
Vice-President and General Counsel of the New York, 

Chicago, and St. Louis Railroad Company, generally 
referred to as the Nickel Plate, which position he 
still holds (R. 43). 

Appellant moved his residence to Cleveland in May, ( 

1922, and was married on December 1st, 1923. Prior 
to his marriage he purchased a house, referred to as the 
‘‘Mansion House,from the Van Sweringen Company. 

The total purchase price was 853,000.00. Appellant 

made an initial cash payment of $8,000.00 and assumed 

and agreed to pay a first mortgage thereon of $25,000.00, 

which he has paid at the rate of $500.00 every three < 

months thereafter, with interest. Appellant caused 

the mansion house to be deeded to his wife and she gave 

a mortgage thereon for $20,000.00, the balance of the 

purchase price. Said mortgage secured four $5,000.00 , 

notes which appellant endorsed. At the time appellant 

agreed to pay the interest on said notes, and he has 

done so. Thus appellant assumed and agreed to pay 

the first mortgage with interest and assumed and 

agreed to pay the interest on the second mortgage 

notes aggregating $20,000.00 (R. 43-4). Appellant, 
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I 

I 

i 

I 


under the Ohio law, is the equitable owner of the 
mansion house, although the legal title was ih his 
wife^s name (R. 44). In addition to purchasing the 
property and assuming the first mortgage and the 
interest on the second mortgage, as well as making the 
down cash payment, appellant has paid the taxte on 
^ the property (R. 46). I 

In 1925 appellant paid $1,370.33 interest on the 
first trust on said mansion house (R. 44-45). Ini 1925 
appellant paid $501.66 interest on the second 1 trust 
note on said mansion house (R. 45). 

In 1925 appellant paid taxes in the amouht of 
$776.85 on said mansion house (R. 46). 

In 1925 appellant paid $108.00 interest td the 
Massachusetts Mutual Life Insurance Compai|y on 
a loan on an insurance policy (R. 46). I 

. All of said payments of interest and taxes | were 

^ deducted by appellant in his 1925 income tax return, 

and the Commissioner of Internal Revenue, upon | audit 

of the return, disallowed said deductions. Which 

i 

disallowance gives rise to the deficiency as^rted 
against appellant for the year 1925 of $349.28. | 

Prior to her marriage appellant's wife had a separate 
estate and had received a salary. After marriage she 
opened an account in her own name with Hord, Ourtiss 
& Company, brokers, located in Cleveland, iOhio. 
Appellant had formerly had an account with bj*okers 
but before his marriage closed out all of his fcroker 
accounts and has not traded on the stock markei since 
S (R.47). I 

In April, 1924, when the unification and consolida¬ 
tion of the Nickel Plate-Van Sweringen interesis, the 
Erie, and the C. & 0. were under consideration, ap¬ 
pellant’s wife decided to buy 500 shares of ^ickel 
Plate stock, and appellant agreed to put in thej order 


I 
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for her with Hord» Curtiss & Company, at 82J4- He 
att-empted to do so but was told by Hord, Curtiss & 
Company that he could not get it at 8234, but could 
get it for 83. His wife then authorized him to put in 
the order at 83, and he promised to do so. He was 
called away on business, however, and did not place 
the order at that time. When he returned and told 
his wife that he had forgotten to place the order, she 
was disappointed. She thought the stock would rise 
above 83 and he thought it would go lower. He then 
agreed to sell her the 500 shares at 83. There was no 
written instrument evidencing this agreement. The 
stock continued to rise until it reached a price of 123 
when appellant, considering that he had lost enough, 
told his wife that if she wanted the stock he would 
obtain it and deliver it to her, or, in lieu thereof, he 
would pay her the 820,000.00 representing the difference 
in value between 83 and 123 on the 500 shares. Ap¬ 
pellant’s wife decided to take the 820,000.00 in lieu of 
delivery of the said stock. The deal was closed in 
November or December, 1924, and appellant’s wife 
received the 820,000.00 in a settlement between ap¬ 
pellant and herself (R. 47-50). 

Appellant’s wife prepared and filed her 1924 income 
tax return without consulting appellant and in it she 
reported the 820,000.00 as income which she earned 
on the aforesaid transaction (R. 50, 52). 

Appellant prepared his income tax return for 1924 
without discussing the matter with his wife, and in it 
he claimed the loss of 820,000.00 resulting from the 
aforesaid transaction. In auditing said returns for 
1924 the Commissioner of Internal Revenue disallowed 
the 820,000.00 deduction and such disallowance gives 
rise to the deficiency of 83,344.14 asserted by him for 
the year 1924. (R. 50; Deficiency letter attached to 
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Amended Petition, R. 15-16, and Revenue Agent^s 
Report, R. 18-23; and 1924 return (Exhibit A), R. 52.) 

Appellant and his wife filed separate inconjie tax 
returns for 1924 and 1925 (R. 52). 

By letter dated July 30, 1927, the Commissioner of 
Internal Revenue notified appellant of deficiencies in 
tax for the years 1924 and 1925 in the amodnts of 
$3,344.14 and $349.28, respectively, as above stated 
(R. 5-7). I 

On September 28th, 1927, appellant filed a petition 
with the U. S. Board of Tax Appeals appealing from 
said deficiency notice (R. 3-7), and on April 3^ 1930, 
appellant filed an amended petition (R. 8-33). Re¬ 
spondent duly answered both petitions and the case 
was heard by the Board on May 20th, 1930. | There¬ 
after the Board rendered its opinion and entered judg¬ 
ment as above stated. i 


III. ASSIGNMENTS OF ERROR. I 

i 

The petition for review sets forth the foUov&g as¬ 
signments of error (R. 41): | 

1. The Board of Tax Appeals erred in refusing to 
accept the uncontradicted testimony of appellant who 
was the only witness. 

2. The Board of Tax Appeals erred in holding that 

appellant did not sustain a loss of $20,000.00 in 1924 
upon a transaction entered into for profit whe)rein his 
v^e was the other contracting party. I 

3. The Board of Tax Appeals erred in holding that 

it did not appear that it was seriously contemplated 
in said transaction that a delivery of certain shares of 
stock should be made by appellant to his wife, when the 
testimony is contrary to such holding. I 

i 

I 

I 

I 

I 

] 

i 

I 

I 
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4. The Board of Tax Appeals erred in holding that 
the said transaction between appellant and his wife 
lacked consideration, when the uncontradicted testi¬ 
mony shows a consideration. 

5. The Board of Tax Appeals erred in holding that 
the said transaction between appellant and his wife 
was not a contractual obligation, when the uncon¬ 
tradicted testimony shows that it was. 

6. The Board of Tax Appeals erred in assuming a 
basis of accounting for appellant which w^ould make the 
said loss deductible in some other year, when the 
pleadings raised no such issue. 

7. The Board of Tax Appeals erred in holding that 
appellant's said $20,000.00 loss is not deductible from 
income in 1924. 

8. The Board of Tax Appeals erred in holding that 
real estate taxes paid by appellant in 1925 in the 
amount of $776.85 were not deductible by him in com¬ 
puting income. 

9. The Board of Tax Appeals erred in holding that 
interest paid by appellant in 1925 in the sum of 
$1,370.33 upon his indebtedness was not deductible by 
him in computing income. 

10. The Board of Tax Appeals erred in holding that 
interest paid in 1925 by appellant in the sum of $501.66 
upon his indebtedness was not deductible by him in 
computing income. 

11. The Board of Tax Appeals erred in holding that 
interest paid in 1925 by appellant in the sum of $108.00 
upon his indebtedness was not deductible by him in 
computing income. 

12. The Board of Tax Appeals erred in entering 
deficiencies against appellant of $3,344.14 for 1924 and 
$349.28 for 1925. 


I 

i 

I 
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IV. QUESTIONS PRESENTED. I 

I 

j 

The issues in this case present the following questions: 

1 

(a) Is appellant entitled to deduct a loss of 

S20,000.00 in his 1924 income tax return upon a transac¬ 
tion entered into for profit wherein his wife was the 
other contracting party? i 

The first seven assignments of error are Compre¬ 
hended in this question. ! 

(b) Is appellant entitled to deduct in his 192S income 

tax return the sum of S776.85 paid as taxes upon the 
mansion house which he purchased in 1923, t^^e legal 
title to which he placed in his wife's name? j 

This question comprehends the 8th assignment of 
error. I 

(c) Is appellant entitled to deduct in his 1925 income 
tax return the sum of 81,370.33 paid by himi in that 
year as interest upon the first mortgage indebtedness 
on the mansion house which he purchased in 1923, 
at which time he assumed said indebtedness? j 

This question comprehends the 9th assignment of 
error. I 

(d) Is appellant entitled to deduct in his 1925 income 

tax return the sum of S501.66 representing the; interest 
paid by him in that year upon the second moijtgage or 
trust notes on the said mansion house? | 

This question comprehends the 10th assignment of 
error. | 

(e) Is appellant entitled to deduct in his 1925 income 
tax return the sum of $108.00 representing; interest 
paid by him in that year upon a loan obtained on an 
insurance policy from the Massachusetts Life imurance 
Company? 

This question comprehends the 11th assignment of 
error. ! 


i 

I 

! 
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V. ARGUMENT. 

The' foregoing questions are here discussed in the 
order there stated. 

(a) Is appellant entitled to deduct a loss of 820,000.00 
in his 1924 income tax return upon a transaction entered 
into for profit wherein his wife was the other contracting 
party? 

Appellant is Vice-President and General Counsel 
of the N. Y. C. & St. L. (Nickel Plate) Railroad Com¬ 
pany. Prior to entering this position he was for two 
years Dii*ector of Finance on the Interstate Commerce 
Commission and assisted in administering and applying 
the Transportation Act of 1920. From 1891 until 
1920 he was General Solicitor for the Louisville and 
Nashville Railroad Company except for a period of 
about two years during which he served as Colonel of 
the First Kentucky Infantry and with the 138th Field 
Artillery in France. Prior to 1891 appellant was a 
practicing attorney. 

Appellant was the only witness called in this pro¬ 
ceeding. He testified that in 1924 he agreed with his 
wife to sell her 500 shares of Nickel Plate stock at 83; 
that prior to their marriage on December 1st, 1923, 
his wife had been a business woman with a salary and 
had her own stock market account with brokers; that 
after they were married he and his wife had numerous 
business transactions wherein they bargained with one 
another and had periodical settlements wherein ac¬ 
counts were balanced; that in November or December, 
1924, the Nickel Plate stock had risen to 123 and that 
he closed out the transaction with his wife, taking a 
820,000.00 loss rather than follow it up the Board any 
further and sustain a greater loss; that he then and 
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there gave his wife credit in his accounts for $20,000.00 
and settled with her for this amount in the first periodi¬ 
cal settlement which they had after that date. 

The testimony of appellant is uncontradict^d and 
is corroborated by the fact that his wife report^ the 
$20,000.00 as income in her 1924 return and paic^ a tax 
thereon and he took the $20,000.00 as a deduction in 
his return; that each one of them made out their 
returns without consulting the other or without dis¬ 
cussing the $20,000.00 item at the time the returns 
were prepared (R. 52). 

The Revenue Act of 1924 provides for the deduction 
of losses as follows: 

I 

^^Sec. 214 (a) That in computing net income 
there shall be allowed as deductions: I 

j 

(5) Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise, if incurred in any transaction entered 
into for profit’^ * * * i 

i 

i 

I 

I 

The Ohio General Code provides for ccjntracts 
between husband and wife as follows: i 

i 

^‘Sec. 7999. May contract the same as if un¬ 
married, A husband or wife may enter into any 
engagement or transaction with the other, ;or with 
any other person, which either might if uniharried; 
subject, in transactions between thenGiselves, to 
the general rules which control the actions of 
persons occupying confidential relations with each 
other. I 

i 

The validity of this statute has been upheld! by the 
courts. Dubois v. Coen, 100 Ohio St. 17, 125 N. E. 
121; Bronson v. Brady^ 28 App. D. C. 250. | 
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Thus there is no legal impediment to the allowance 
of the deduction claimed in the light of the facts, but 
the Board refused to believe the uncontradicted testi¬ 
mony of the witness. Surely a man of the high stand¬ 
ing of appellant, vrho has held creditably the position 
of honor and trust with the Government and who now 
holds a position of honor and trust with one of the 
largest railroad organizations in the country would 
hardly be expected to perjure himself on the witness 
stand for the amount of S3,344.14, which is the tax 
involved on this S20,000.00 item. The Board had no 
alternative but to believe the testimony of appellant 
because it stands uncontradicted, but the Board says 
there is a discrepancy in the evidence which throws 
doubt upon his testimony (R. 36) and points out that in 
his 1924 return the transaction is set up at 73 a share 
as cost instead of 83, and 113 as the price at which it 
was 'closed out instead of 123. Appellant called at¬ 
tention to this discrepancy when he was on the witness 
stand (R. 52). The discrepancy, however, is not in 
stating the amount of the loss sustained, but rather a 
mechanical error in putting down the cost and selling 
price of the stock. It is not believed that such a 
discrepancy as this should militate to discredit the 
positive testimony as to the facts by appellant. 

Contrary to the positive testimony of appellant, 
the Board takes the position that no enforceable con¬ 
tract was made between appellant and his wife and that 
it did not appear that ‘Tt was seriously contemplated 
that a delivery by him or payment by her should be 
made. (R. 36-7.) Appellant testified that he agreed 
to sell to his wife the 500 shares at 83; that in doing so 
he thought the stock would go down and he would make 
a profit, while she thought the stock would go up and 
that she would make a profit (R. 49). The evidence 
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shows that she won and that she did receive the profit 

i 

of S20,000.00. As pointed out above, the law of Ohio 
permits husband and wife to contract with e^ch other 
and the courts have upheld the law. Surely the 
Board’s position is not tenable when it says tSbat there 
is no evidence of an enforceable contract haying been 
made. I 

The Board states in its opinion that the transaction 
between appellant and his wife lacks consideration. 
The Board says it is more reasonable to suppose a 
generous disposition on the part of appellant and 
furthermore states that the evidence does not prove a 
contractual obligation (R. 37). The evidence does 
show that w'hen appellant’s wife first decided to buy 
the 500 shares of Nickel Plate stock at the! time the 
unification and consolidation of several raililoads w’as 
being considered, she had no thought of buying from 
her husband but requested him to place heif order at 
the brokers. At that time he loaned her .^12,500.00 
which was the margin necessary to be deposited with 
the brokers, and made his check payable ito Hord, 
Curtiss & Company which he delivered to said Company 
and which was credited to his wife’s accouijit. After 
his wife could not make the purchase at 8234 and he 
saw her intention of following the stock up the board, 
and furthermore to atone for his own shortcoming in 
failing to place her order at 83 when she had ^requested 
it, he offered to sell her the stock at 83. H[e did not 
think it would go up and felt that he was Imaking a 
good bargain. She accepted his offer and hqld him to 
the bargain which he closed out late in 1924 rather than 
suffer a still greater loss, because the stock was still 
going up (R. 48-50). Surely there is consideration 
and contractual obligations in this transaction unless 
appellant is not to be believed. I 

j 

i 

I 
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In Giilff Mobile, and Northern Railroad Co., 22 
B. T. A. 233, the Board of Tax Appeals held that 
payment to the railroad under Section 209 of the 
Transportation Act of 1920 constituted taxable income. 
There the railroad and the United States had entered 
into a gambling contract providing that, if the earnings 
of the railroad for a six months’ period were below a 
certain amount, the United States w’ould pay the 
deficit to the railroad and that, if the earnings were in 
excess of that amount, the railroad would pay the 
excess to the United States. The earnings w’ere less 
than the designated amount; the railroad w’on; the 
United States made good to it on the contract, and the 
Board held that the payment w’as taxable income to 
the railroad. A similar holding was made by the Court 
of Claims in The Texas and Pacific Ry. Co. v. U. S., 
decided Oct. 20, 1931, 52 Fed. (2d) 1040. If there 
was consideration and contractual obligation in the 
cited cases so as to bring the pajmients thereunder 
wdthin the taxing statutes, there w’as consideration and 
contractual obligation in the instant case. 

But appellant’s testimony does not stand alone. 
The Commissioner of Internal Revenue, through one of 
his agents, had already determined the facts in this case 
substantially as testified to by appellant. Said agent 
made an examination of appellant’s tax liability for the 
years 1924 and 1925, and rendered his report on March 
15, 1927. Said report appears in full in the printed 
record at pages 18 to 24, inclusive, and was admitted in 
e\ddence to show what the Commissioner had done 
(R. 43). The part of this report dealing with the 
question here involved commences at the bottom of 
page 20 of the printed record and continues to the top 
of page 22. The facts there stated are substantially 
the same as testified to by appellant, and certainly 
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corroborate the appellant's testimony. In fact, there 
has never been any misunderstanding as to the facts 
before the Bureau of Internal Revenue. I 

Where the facts pertaining to a transaction between 
husband and wife are in dispute, it might be proper to 
question closely what actually took place, but where 
there is no dispute as to the facts, either between the 
contracting parties or between an independent* investi¬ 
gator and the parties, and where all of them are in 
accord as to what was done, and this testiknony is 
absolutely undisputed and uncontradicted, it seems 
that the Board is going pretty far in sa3dng that the 
transaction was not bona fide and that what tbok place 
amounted to naught. I 

I 

Under express statutory provisions declaring 
that husband and wife may contract with each 
other, their mutual contracts will obviously be 
upheld. 30 C. J. 672. (Citation from Ohio, 
DuBois V. Coen, 100 Ohio St. 17; 125 Nj E. 121.) 

In disregarding the testimony of appellant the Board 
in effect holds that he is a falsifier; that he fjramed up 
a deal whereby to defraud the Government of fe,344.14, 
yet the Commissioner of Internal Revenue hajfe made no 
charge of fraud and there is not even an implication of 
such. I 

Finally, the Board in support of its position makes 
an assumption which is wholly unwarranted ^nd raises 
an issue which is not raised in the pleadings. The 
Board says, ^‘but looking at his return, we gather that 
he computed his income on a basis of cash rebeipts and 
disbursements^^ (R. 37). | 

The Commissioner of Internal Revenub did not 
question the deductibility of the $20,000.(W item in 

I 

) 

I 

i 

I 


i 
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1924, if deductible at all. (See deficiency letter, R. 16, 
and Revenue Agent’s report, R. 18-22.) In appealing 
to the Board the only issue was as to the deductibility 
of the item and not the year in which the deduction 
should be made. (See item IV-1 of amended petition, 
R. 9.)i It is well established that the Board must 
confine its decision to the issues established by the 
pleadings and the Board has consistently held that it 
will not consider questions not raised by the pleadings. 
Dixie Mfg. Co., 1 B. T. A. 641; W. P. Weaver, 2 
B. T. A. 709; H, D. and /. K. Croswell, Inc., 6 B. T. A. 
1315; Automatic Sprinkler Co. of America, 7 B. T. A. 
674; D. N. <& E. Walter Co., 10 B. T. A. 620; Great 
Bear Spring Co., 12 B. T. A. 383; American Industrial 
Corporation, 20 B. T. A. 188; Gould-Mersereau Co., 
Inc., 21 B. T. A. 1316. It is therefore submitted that 
the Board went beyond the scope of its authority when 
it injected the issue of whether appellant reported 
income on the cash receipts and disbursements basis or 
on the accrual basis. 

In support of its position the Board relies on Osterloh 
V. Lucas, 37 Fed. (2d) 277. But in that case there was 
no question about the loss being deductible. It was 
only a question as to the year in which to deduct it, 
when the taxpayer was on the cash receipts and dis¬ 
bursements basis. In the instant case no such issue 
is raised by the pleadings. The question here is as to 
the deductibility of the loss and not when it should be 
deducted. 

But assuming for the sake of argument that appellant 
did report income on the cash receipts and disburse¬ 
ments basis, the item in question -would still be deduct¬ 
ible in 1924. It results from a sale of property con¬ 
summated in that year. It is no different from the sale 
of merchandise or real estate in a year when the vendor 


still owes the purchase price. If appellant’s wife had 
elected to take the shares of stock instead of| being 
satisfied with the profit, appellant would have kad to 

I 

acquire them first and then deliver them. In that 
case there could be no question as to when the loss 
occurred, even though in acquiring them appellant did 
not pay for them at that time. The situatioii is no 
different than if he assumed an obligation to iks 'wife 
for the amount. | 

The cash receipts and disbursements theoryj of in¬ 
come tax accounting does not mean that actual cash 
must pass in every instance before there can be profit 
or loss. In Boh H, McGinnis, 4 B. T. A. 2Q9, the 
taxpayer purchased and sold cotton in 1919 but did 
not pay the purchase price thereof until in 19^0. In 
its opinion the Board said: j 

‘‘The fact that a portion of the payment was 
not made until 1920 is not sufficient to hold 
that it should not be included in the 1919 pur¬ 
chase, although the taxpayer was on the cash receipts 
and disbursements basis. * * * Goods bought and 
sold during a year should be added to piirchases 
made during the year in order to reflect I the in¬ 
come properly attributable to the year. It is not 
necessary to decide whether the taxpayer was on the 
cash basis or the accrual basis, as in any 0vent the 
above nde is correct with respect to goods actually 
purchased and sold during a year.^^ (Italics sup¬ 
plied.) ! 

The $20,000.00 which appellant seeks to deduct was 
part of his cost of the stock sold in 1924 and is therefore 
deductible in that year as such. It makes no difference 
whether the sale resulted in a profit or a loss!, it was 
consummated in that year and the cost must be taken 
into consideration. 
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It is therefore submitted that the Board erred in 
denying the $20,000.00 deduction in computing 1924 
income. 

(b) Is appellant entitled to dedmt in his 1925 income 
tax return the sum of 8776.85 paid as taxes upon the 
mansion . hoiise which he purchased in 1922^ the legal 
title to which he placed in his wife^s name? 

In 1923 appellant purchased a mansion house and 
had the legal title placed in his wife’s name. In 1925 
he paid real estate taxes upon such property in the 
amount of S776.85, and deducted same in his 1925 
income tax return. Upon audit of the return the 
Commissioner disallowed the deduction and the Board 
sustained the Commissioner’s action. 

The Revenue Act of 1926, which retroactively applies 
to 1925^ provides in Section 214 thereof as follows: 

“ (a) In computing net income there shall be allowed 
as deductions: 

(3) taxes paid or accrued within the taxable year.” 

The question presented then is,—Did appellant 
pay taxes in the amount stated within the year 1925? 
If he did, the amount paid is deductible in computing 
income. The Board holds that the taxes so paid are 
not deductible in computing income because the 
mansioh house stands in the name of appellant’s wife. 

Appellant bought the mansion house in 1923 and 
assum^ the obligations thereon as heretofore stated. 
However, he had the title to the house placed in his 
wife’s name. This is not an uncommon arrangement 
with r^pect to property. It very often happens that 
one person holds legal title while another holds the 
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i 

I 

i 

equitable title. In the present instance appellant had 
the equitable title to the property because it i was he 
who paid the money therefor. ! 

Section 7997 of the Ohio General Code, which was 
in effect at the time appellant bought the hous4 and at 
all times since, provides: ! 

^^Sec. 7997. Duty of husband to support family. 
The husband must support himself, his Wife, and 
his minor children out of his property oi* by his 
labor, etc. I 

i 

i 

One of the elements of support is to provide! a home. 
Taxes on the home must be paid, and if it is the duty 
of the husband to provide the home, then it must be 
his duty to pay the taxes. I 

Appellant had an equitable interest in the hbme and 
in fact he had the equitable title. The first proposition 
follows from the provisions of Section 7998 of the Ohio 
General Code which provides as follows: | 

^‘Sec. 7998. Interest in the property of the other. 
Neither husband nor wife has any inter^t in the 
property of the other, except, as mentioned in the 
next preceding section, the right to dower (which 
in Ohio includes curtesy) and to remain in the 
mansion house after the death of either j as ‘provided 
by law;etc. (Italics supplied.) | 

i 

How could he remain in the mansion houses without 
paying the taxes? | 

The second proposition follows from the fact that he 
purchased and paid for the mansion house ih order to 
have a home and, while the legal title was jiut in his 
wife^s name as a matter of security to her, he was still 
not divested of his equitable title. She could not sell 
nor otherwise dispose of it without his consent and he 


I 

i 
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continued to maintain it and would have the right to 
live in it after her death. 

It therefore follows that appellant paid the taxes not 
only because it was his duty to do so under the law and 
because he bargained with his wife to do so, but be¬ 
cause it was a necessary incident of ownership of 
property. 

The Commissioner of Internal Revenue and the 
Board denied the deduction for taxes because the 
mansion house stood in the name of appellant’s wife. 
In other' words, the Board’s position is that appellant 
was paying an obligation of his wife’s. To hold that 
appellant is not entitled to the deduction is placing a 
strained construction on the language of the text 
quoted above. 

The Act provides that an individual may deduct 
all taxes paid. It does not say that he may deduct 
taxes only on property to which he holds legal title. 
Taxing statutes can not be extended by implication 
beyond the clear import of their language, nor then- 
operations be enlarged to embrace matters not specifi¬ 
cally pointed out, and in case of doubt they are con¬ 
strued most strongly against the Government. Gould 
V. Gould, 245 U. S. 151; 38 S. Ct. 53. 

In U. S. V. Nelson B. Updike, 281 U. S. 489; 50 S. 
Ct. 367, the question was whether the statute of 
limitations barred assessment and collection of a tax 
against a transferee of a corporation when collection 
from the corporation was barred. The Court held that, 
although the collection sought to be made was the 
^liability in law or equity” of Updike, it was in fact 
the “tax” that was being collected. In other words, 
if Updike was compelled to pay, he would in fact be 
paying a “tax” which was barred by the statute of 
limitations. 
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The above decision was followed by the U. S. Circuit 
Court of Appeals for the Second Circuit in 
V. Commissioner of Internal Revenue, 42 Fed. (2d) 
177, affirmed 283 U. S. 589, 51 S. Ct. 6081. | After 
citing the Updike decision {supra), it went on toisay: 

i 

‘^That the obligation of the transferee | is not 
directly and primarily to pay his own tax,| but is 
based upon his ffiability at law or in equity^ to 
pay the tax of another ^ould make no dmerence, 
in our opinion, in the validity of the procedure 
Congress has provided for collection. 

That which is paid results in the end in the col¬ 
lection of a tax, though from the transferee rather 
than from the person originally liable. 

The tax under consideration by the courts in the two 
cited cases was an income tax, a personal hability of the 
taxpayer, which became a hen upon the transferee's 
property to the extent that he received assets from the 
taxpayer. Appellant did not pay the personal tiabihty 
of his wife, but paid a tax which would have become a 
hen on his own property interests. In addition! to that 
he was obhgated by law to pay the tax in pro'^ding a 
home for his family. 

It is therefore submitted that the Board erred in 
denying as a deduction the taxes paid by appellant in 
1925 on the mansion house in the sum of $776j85. 

i 

(c) Is appellant entitled to deduxA in his 192$ income 
tax return the sum of $1,370.83 paid by him in that year 
as interest upon the first mortgage indebtedness on the 
mansion house which he purchased in 1923, di which 
time he assumed said indebtedness? 

The testimony is conclusive that appellant in 
purchasing the mansion house assumed the hrst 
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mortgage indebtedness of $25,000.00 and agreed to pay 
it and the interest thereon. Furthermore, that he has 
paid $500.00 every three months on said mortgage 
indebtedness, plus the interest thereon (R. 43-4). 
The interest paid in 1925 on this first mortgage in¬ 
debtedness was $1,370.33 (R. 44). 

The Revenue Act of 1926 which controlled for 1925 
provides for interest deductions by individuals as 
follows: 

^^Sec. 214 (a). In computing net income there 
shall be allowed as deductions 

(2) All interest paid or accrued within the tax¬ 
able year on indebtedness’^ * * *^ 

The only question is whether the amount paid by 
appellant was interest on (his) indebtedness. When 
appellant bought the mansion house he assumed and 
agreed to pay the first mortgage indebtedness and the 
interest thereon. Wlien he placed the legal title to the 
property in his vrife’s name, she did not assume this 
indebtedness and he remained legally bound. That 
this is so, is evidenced by the fact that he has continued 
to pay the indebtedness in quarterly installments of 
$500.00 each and has each year paid the interest on the 
total remaining indebtedness. 

Appellee will probably argue that these payments 
merely amount to gifts to appellant’s wife, but that is 
not a logical conclusion from the undisputed statement 
of facts. It is well known that when one assumes an 
indebtedness, he can not, even if he wants to, relieve 
himself of the liability without the consent of the 
creditor. There is no evidence in the record that the 
Van Sweringen Company released appellant from his 
obligation and no evidence that appellant’s wife as- 
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sumed the obligation. In fact, all of the evidence 
shows conclusively that appellant did not transfer the 
obligation and that it continued to be his indebtedness. 
He is therefore entitled to deduct the interest paid 
upon this indebtedness. That is what he seeks to do 
and that is what the Board has denied. | 

I 

i 

(d) Is appellant entitled to dedzcct in his 1925 income 
tax return the sum of $501.66 representing the\ interest 
paid by him in that year upon the second mortgage or 

trust notes on the said mansion house? \ 

I 

The undisputed testimony of appellant is that when 
he placed legal title to the mansion house in his wife^s 
name and she executed the second mortgage notes 
given for the balance due on the property, of $20,000.00, 
he endorsed said notes along wdth her and agreed to 
pay the interest on them. The interest which he paid 
in 1925 amounted to $501.66 (R. 44-6). | 

The controlling provision of the statute is found in 
Section 214 (a) (2) of the Revenue Act of 1926| set out 
above. I 

The only question here again is whether thip was a 
payment of interest upon indebtedness of appellant. 
If appellant was merely paying interest which accrued 
on his wife^s notes, no contention would be made. 
But appellant signed the second mortgage notes and 
was primarily liable thereon as co-maker with his wife. 
Along with this liability he agreed to pay the interest. 
In any event, he was liable for one-half of the interest 
because he was equally bound on the notes. ; 

It is therefore submitted that in paying the |$501.66 
in 1925 appellant was paying interest on his iiidebted- 
ness and that the same is deductible in computing his 
1925 income, but if the Court should hold that he was 

i 

I 

I 

I 

I 

I 

I 

I 

i 

I 

i 
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entitled to contribution from his wife, that it must then 
hold that at least one-half of the interest so paid was 
interest paid on his indebtedness and that to that 
extent it is deductible in computing income. 

(e) Is appellant entitled to deduct in his 1925 income 
tax returns the sum of $108.00 representing interest paid 
by him in that year upon a loan obtained on an insurance 
policy from the Massachusetts Life Insurance Company? 

The undisputed facts are that in 1925 appellant 
paid $108.00 interest upon a loan which he had on an 
insurance policy from the Massachusetts Life Insurance 
Company (R. 46). This could be nothing but interest 
on indebtedness, and since the law as set out above 
allows such as a deduction in computing income, it is 
submitted that the Board erred in denying same. 

VI. CONCLUSION. 

In view of the foregoing it is respectfully submitted 
that this Honorable Court should find and hold for 
appellant upon each one of the questions here presented. 

Respectfully submitted. 

Geo. E. H. Goodner, 

' Attorney for Appellant. 

' Address: Munsey Building, 

Washington, D. C. 

Jerry A. Mathews, 

Josephus C. Trimble, 

Of Counsel. 
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PREVIOUS OPINION | 

! 

The only previous opinion in the preseht case is 
that of the United States Board of Tax Appeals 
(E. 34r-38), reported at 21 B. T. A. 396. I 

JURISDICTION 

The above-entitled appeal involves personal in¬ 
come taxes for the years 1924 and 1925 and| is takto 
from a decision of the United States Boar^. of Tax 

( 1 ) i 
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Appeals entered November 22, 1930, holding that 
there were deficiencies in tax for the years 1924 and 
1925 in the amounts of $3,344.14 and $349.28, re¬ 
spectively. (R. 38.) Under a stipulation for re¬ 
view (R. 39) this case is brought to this Court by 
petition for review filed May 13, 1931 (R. 39-42), 

I 

pursuant to the provisions of the Revenue Act of 
1926, c. 27, Sections 1001-1003, 44 Stat. 9, 109-110. 

' QTTESTIONS PRESENTED 

1. Whether or not petitioner sustained a loss in 
the year 1924 on account of an alleged short sale of 
stock made by him to his wife, and in this connec¬ 
tion whether or not the Board of Tax Appeals 
should have accepted his uncontradicted testimony 
as to the nature of that transaction. 

2. Whether or not petitioner was entitled to de¬ 
ductions on account of the payment by him of taxes 
assessed against real property which he had pur¬ 
chased and given to his wife, as well as on account 
of interest paid by him on the mortgage indebted¬ 
ness which represented the balance of the purchase 
price of said property. 

3. Whether the petitioner has sustained the bur¬ 
den of proof resting upon him to establish the fact 
that he was entitled to a deduction in the sum of 
$108 interest, paid by him on 1925 to the Massa- 
chussets Mutual Life Insurance Company on ac¬ 
count of a ‘‘policy” loan. 
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STATUTES AND BEGULATIONS INVOLVED 

Revenue Act of 1924, c. 234,43 Stat. 253: I 

Sec. 214. {a) In computing net jincome 
there shall be allowed as deductions: I 

* * * * I * 

(5) Losses sustained during the Itaxable 
year and not compensated for by insurance 
or otherwise, * * *. 

Revenue Act of 1926, c. 27, 44 Stat. 9: I 

I 

Sec. 214 (a) In computing net j income 
there shall be allowed as deductions: i 

* * * * j * 

i 

(2) All interest paid or accrued] within 
the taxable year on indebtedness, f * *. 

(3) Taxes paid or accrued within ithe tax¬ 
able vear * * *. | 

Treasury Regulations 65: | 

Art. 141. Losses. —Losses sustained dur¬ 
ing the taxable year * * * are i^ully de¬ 
ductible * * * if * * * I (&) in¬ 

curred in any transaction entered into for 
profit, * * *. They must usually be 
evidenced by closed and completed transac¬ 
tions. * * * I 

i 

Treasury Regulations 69: I 

Art. 121. Interest. —Interest paid or ac¬ 
crued within the year on indebteddess may 
be deducted from gross income, ^ * *• 
Interest paid by the taxpayer on a mortgage 
upon real estate of which he is the! legal or 
equitable owner, even though the taxpayer 
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is not directly liable upon the bond or note 
secured by such mortgage, may be deducted 
as interest on bis indebtedness. * * * 

Art. 131. Taxes ,—* * *, State and local 
taxes * * * are deductible from gross 
income. * * * 

Taxes are deductible as such only by the 
person upon whom they are imposed. * * * 

STATEMENT 

The Board of Tax Appeals made no formal find¬ 
ings of fact. So far as material the record discloses 
the following: 

During the tax period here in question (1924 and 
1925) the taxpayer resided at Cleveland, Ohio. Pe¬ 
titioner went to Cleveland in 1922 and was married 
in December, 1923. Just prior to his marriage he 
purchased a home in Cleveland, paying $8,000 
down thereon. There was a first mortgage of $25,- 
000 on the property at the time, which petitioner 
took over and agreed to pay. He had the property 
put in his wife’s name, thereby giving her the legal 
title (which was subject to the $25,000 mortgage) 
tod his $8,000 equity. His wife gave a second mort¬ 
gage on the property to secure four notes of $5,000 
each, which petitioner endorsed and upon which he 
agreed with his wife to pay the interest. This he 
did, and in addition he made payments on the in¬ 
terest and principal of the first mortgage. (R. 43- 
44.) In 1924, 1925, and 1926, petitioner paid the 
principal of the second mortgage by his checks 
drawn on his wife’s account. (R. 51.) Petitioner’s 
wife had a separate estate when he married her. 
(R. 47.) In his original petition for review filed 


o 
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with the Board of Tax Appeals the petitioner! stated 
under oath that his wife owned the above property, 
in which they resided, as a part of her sepaifate es¬ 
tate (R. 4), and in his amended petition befdre the 
Board he stated, again under oath, that upoh their 
marriage petitioner paid for and gave to his wife 
an equity in the dwelling, taking title in her name 
and for her separate estate; that she paid |the re¬ 
mainder of the purchase price by the execuiiion of 
four notes of $5,000 each, which he endorsed and 
paid, together with the interest thereon, wh^n due; 
and that the principal amount of these notes paid 
by petitioner was an indebtedness of petitioner’s 
wife to him out of her separate estate (R. jll- 12 ). 

In 1925 petitioner paid $776.85 taxes on tile above 
property. (R. 46.) He also paid in 1925 $jl,370.33 
interest on the first mortgage (R. 44) and l$501.66 
interest on the second mortgage (R. 45). ! In the 
same year petitioner paid $108 to the Massachusetts 
Mutual Life Insurance Company as interest on a 
policy loan. The foregoing sums aggregate the to¬ 
tal of $1,979.99 claimed as a deduction on account 
of interest. (R. 4, 46.) j 

Petitioner testified that in April, 1924, his wife 
requested him to put in an order for her \idth cer¬ 
tain brokers to purchase 500 shares of stocl^ on mar¬ 


gin at 82%. Petitioner loaned her $12,500 Ito do so, 
for which he gave his check to the brokers. He 
could not buy the stock at that time at 82 y 2 jbut only 


at 83, and therefore did not put in the order. He 
forgot to tell his wife about this until a we^k or ten 


days later. She was disappointed and he there- 
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upon told her that he would sell it short to her him¬ 
self at 83, he taking the place of the broker. This 
sale was never consummated, but under the agree¬ 
ment which he made with her he gave her a ‘‘call’’ 
and she gave him a “put.” This agreement was, 
however, not placed in writing. Petitioner did not 
buy the stock, which went up to 123. He then told 
her that he was willing to deliver the stock, and test¬ 
ified that he would have bought if she had insisted 
upon having it, but instead of doing so and making 
delivery he settled with her for the difference be¬ 
tween 83 and 123, or $20,000, by entering on an ac¬ 
count which he kept of financial transactions be¬ 
tween himself and his wife a credit to her in that 
sum.^ To the best of petitioner’s recollection the 
entry of credit was made in November or Decem¬ 
ber, 1924.” Petitioner’s wife returned this $20,000 
credit as income to her for that year.® Petitioner 

^ The i evidence does not show that petitioner’s wife owed 
him anything at that time except the $12,500 put up as 
margin. But $12,000 of this was later returned to petitioner. 
(K. 51.) Nor does the evidence show when, if at all, said 
sum of $20,000, or any part thereof, was actually paid or set 
off against any debt owing by petitioner’s wife to him. 

- It should in this connection be observed that the account 
book in 'which this credit is said to have been entered was not 
produced by the petitioner, nor was his wife called as a 
witness. 

^ However, the Commissioner also adjusted her income by 
deducting this sum therefrom when he disallowed the peti¬ 
tioner 2 l deduction on account of the alleged loss of this sum. 
See Exhibit E attached to petitioner’s amended petition 
filed before the Board. (K. 31.) 
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did not know whether he told his wife that, he was 
going to make claim for a loss on this account. (R. 
48-50.) In his own return he stated that ! he had 
acquired this stock by short sale; that he ha^ sold it 
for $36,500 (i. e., at $73 per share), and thalt it had 
oost him $56,500 (i. e., $112 per share). See Ex¬ 
hibit A (R. 52-53). 

Petitioner testified that he had paid $108 to the 
Massachusetts Mutual Life Insurance Coihpany in 
1925 on account of a policy loan (R. 46)^ and in 
his said amended petition filed with the Board he 
stated that by a contract valid and subsistiijig under 
Ohio laws he had contracted with his wiffe to pay 
the same (R. 14). 

The Commissioner disallowed all of the afore¬ 
mentioned claims for deduction (R. 15-16), and 
the Board of Tax Appeals sustained the Commis- 

i 

sioner in all respects (R. 34-38); and while the 
Board made no formal finding, as alreadjy stated^ 
it stated in its opinion with reference to the stock 
transaction that it was not shown what the market 

i 

price was at the time petitioner agreed to sell the 
stock to his wife; that he did not own the shares 
and made no effort to get them; that his \^e made 
no demand for payment for them, and that it did 
not appear that he seriously contemplated that any 
delivery by him or payment by her should.! be made; 
that there is a discrepancy in the evidence whidi 
throws into doubt petitioner’s testimony of the 
alleged transaction in this that, whereas he testi- 

110549—32-2 i 
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fied that he offered to sell at 83 and settled at 123, 
his return showed that the sale price was 73 and 
the purchase 113; that the evidence lacked force 
to establish either a sale or other transaction en¬ 
tered into for profit; that his wife neither gave nor 
promised anything; that consideration was wholly 
lacking and that the evidence did not show a con¬ 
tractual relation. The Board in its opinion further 
found that petitioner had computed his income 
upon a basis of cash receipts and disbursements; 
that the evidence only showed that he had made 
a ‘‘note in the accounts’^ debiting himself and cred¬ 
iting his wife with $20,000; that there was no pay¬ 
ment, and that on the basis of actual disbursement 
he could sustain no loss until there was one. (R. 
36-37.) 

With reference to the payments made by peti¬ 
tioner by way of taxes and interest on the mort¬ 
gages the Board in its opinion found that the prop¬ 
erty was owned by his wife; that in view of the fact 
that separate returns were filed, these items could 
only be claimed as a deduction by her if and when 
paid by her; that these payments were not made by 
petitioner on his own obligations but constituted 
merely the voluntary discharge of the obligations of 
another. 

And with reference to the $108 paid by petitioner 
by way of interest on an insurance loan, the Board 
held that the evidence was insufficient to support 
the right to a deduction. 
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SUMMABY OF ARGUMENT 


1. This Court’s review of the Board’s findings is 
the same as its review of the verdict of a jury; and 
such findings will not be disturbed if therej is sub¬ 
stantial evidence to sustain them. In this Iconnec- 
tion this Court has held that it can not reverse be¬ 
cause of a difference of opinion as to the weight of 
the evidence. W, K, Henderson Iron J^orks <Sc 
Supply Co, V. Blair (App. D. C.), 25 F. (2d) 538, 
539. I 

The petitioner’s evidence is contradictory as to 
the character of the stock transaction Which he 
claims to have had with his wife in this, that where- 

I 

as he testified at first that he had sold the stock 

i 

short, he later stated that he had sold hi$ wife a 
call, two wholly different transactions. Moreover, 
different inferences may be drawn from Ms testi- 
mony as to the character of this transacticin. One 
of these is that it was nothing but a wagei* and as 
such void under the Ohio statutes and decisions. 
See Kahn v. Walton, 46 Ohio St. 195. 

Petitioner contends that his testimony is uncon¬ 
tradicted and should therefore have been jaccepted 
by the Board. But, even if it were conceded to be 
uncontradicted, such testimony need no|t be ac¬ 
cepted as true where it is inherently improbable or 
where different inferences may be drawn from the 
facts. Thurston v. McLellan, 34 App. D. C. 294, 
303. This rule is particularly applicable to evi¬ 
dence of intention. Lakas v. Archamhautt, 38 CaL 
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App. 365. Moreover, the testimony of an inter¬ 
ested party can not be considered to be uncontra¬ 
dicted in law if any other reasonable inference can 
be drawn from the facts. Harris v. Bush, Re¬ 
ceiver 129 Ark. 369. With reference to petition¬ 
er’s contention that his evidence of loss is corrob¬ 
orated by the fact that his wife made return of her 
alleged profit in the transaction as income to her, 
it is to be noted that the trier of the fact, in this 
case the Board, was the sole judge of what, if any, 
inference was to be drawn from this fact and what 
weight was to be given to such inference. Barker 
V. Publishing Co., 152 Mo. App. 706, 722. 

And finally, even if a loss was actually sustained 
by petitioner, it was not deductible in 1924 because 
it was not shown to have been sustained and paid 
in that'year. Osterloh v. Lucas (C. C. A. 9th), 37 
F. (2d) 227. 

2. Petitioner’s testimony, in so far as it may be 
said to be to the effect that his wife did not own 
the real property upon which he paid the taxes, is 
contradicted by his sworn petitions and is therefore 
entitled to little, if any, weight. Kramme v. Mew- 
shaw, 147 Md. 535. In fact, generally speaking, 
contradictory statements have but little weight. 
Southern Ry. v. Gray, 241 U. S. 333. The taxes on 
this property were not the debt of petitioner blit 
that of his wife, and he is therefore not entitled to 
a reduction for the taxes paid by him thereon. 
Porter Y. United States (C. C. A. 9th), 27 F. (2d) 
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882; Appeal of Mrs, Charles F, Dean, 1B. T. 4-. 27. 

i 

The same rule applies to the interest which he paid 
upon the mortgage debt against the propeiiyl P. P. 
Griffin v. Commissioner, 7 B. T. A. 1094; A. pachus, 
Jr,, <Sc Sons v. Commissioner, 6 B. T. A. 590|. 

3. The petitioner failed to sustain the buirden of 
proof resting upon him to establish that he was en¬ 
titled to a deduction of $108 on account of interest 
paid by him in 1925 to the Massachusetts Mutual 
Life Insurance Company on a policy loan, i 

ahgtjment r 

i 

I 

The petitioner is not entitled to a deduction fromj his 1924 
gross income of a loss of $20,000 alleged to l^ve been 
sustained as the result of a short sale to his wife of 500 
shares of ‘‘ Nickel Plate ” stock 

I 

I 

This Court is asked to reverse the above-men¬ 
tioned finding because it is said that, ‘‘The Board 
had no alternative but to believe the testiinony of 
the appellant because it stands uncontrajdicted.” 
(Br. 10.) No authorities are cited in su^iport of 
this contention. It is, moreover, said that petition¬ 
er’s testimony with reference to the character of 
the stock transaction is “corroborated by| the fact 
that his wife reported the $20,000 as incoihe in her 
1924 return”—^that he took the deduction land that 

I 

she reported the amount as income without either 
consulting the other. (Br. 9.) Here, too, no au¬ 
thorities are cited. ! 

^ere can be no question that if there no in¬ 
tention on the part of both petitioner and,' his wife 
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to effect an actual sale, the agreement which they 
entered into was illegal and void; so that to a large 
extent the right of petitioner to take the deduction 
depends upon the determination as to whether or 
not the intent to effect a sale was established as a 
matter of law. In this connection the Board found 
that it did not appear that it was seriously contem¬ 
plated that a delivery of the stock should be made; 
that consideration was wholly lacking, and that 
there were no circumstances to impel the belief that 
a legal transaction vras consiunmated. Citing Kahn 
V. Walton, 46 Ohio St. 195. 

Little need be said with reference to the validity 
of the contract as depending upon the existence of 
a consideration other than that in fact no consid- 
eratioil was established. With respect to the ab¬ 
sence of delivery and the failure of the parties to 
reduce the agreement to writing the Ohio General 
Code provides as follows: 

Sec. 8384. Contracts over $2,500,00 .— (1) 
A contract to sell or a sale of any goods or 
choses in action of the value of twenty-five 
'hundred dollars or upwards shall not be en¬ 
forceable by action unless the buyer shall 
accept part of the goods or choses in action 
so contracted to be sold, or sold, and actually 
reserve them, or give something in earnest 
to bind the contract, or in part payment, or 
unless some note or memorandum in writing 
of the contract or sale be signed by the party 
' to be charged or his agent in that behalf. 
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(2) The provisions of this sectidn apply 
to every such contract or sale, notwithstand¬ 
ing that the goods may be intended to be de¬ 
livered at some future time, * * ! *. 

Sec. 8456. Definiticms of wor^ and 

phrases, —In this chapter, unless th0 context 

or subject matter otherwise requires— 

* * * * I * 

j 

‘‘Goods’^ include all chattels jpersonal 
other than things in action and money. 
* * * I 

i 

‘‘Chattels personal” include stock. Gqckstetter 
V. Williams (D. C. Mont.), 9 F. (2d) 928, 930. 

And with regard to option contracts the Ohio 
General Code provides as follows: 

j 

Sec. 13069. Contracts for option on grain; 
cornering*^ the 'market. —^Who^ver con¬ 
tracts to have or give to himself or another 
the option to sell or buy at a fujture time 
grain or another commodity, or stock of a 
railroad or other company, * * ! * shall 
be fined * * *. I 

Sec. 13070. Cntracts void. —^AUl contracts 
made in violation of the next preceding sec¬ 
tion shall be void, but the provisiojns of such 
section shall only apply to contracts where 
the intent of the parties thereto is'that there 
shall not be a delivery of the connp'odity sold, 
but only a payment of differences by the 
parties losing upon the rise or fall of the 
market. | 

I 

The Board in its opinion cited KaJm iv. Walton, 
supra, in which the Supreme Court of Ohio held 
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that an alleged sale of wheat and certain other 
products was a gaming contract because there was 
no intention on the part of the parties to make de¬ 
liveries. The Court said (p. 204) : 

The rule generally accepted is, that con¬ 
tracts for the sale of personal property to 
be delivered in the future are valid, if the 
parties really intend and agi*ee that the 
property is to be delivered by the seller, and 
the price is to be paid by the purchaser, 
though the seller have not the goods, nor any 
other means of getting them, than to go into 
the market and buy them. But if the real 
intent be merely to speculate on the rise and 
fall of prices, and the goods are not to be 
delivered, but one party is to pay to the other 
the difference between the contract price and 
the market price of the goods at the date 
jSxed for executing the contract, then the 
contract partakes of the nature of a wager 
and is void. 

See to the same effect Lester v. Buehl, 49 Ohio St* 
240, 251. 

Before taking up petitioner’s contention that his 
testimony as to the character of the transaction^ 
and more particularly his testimony as to his in¬ 
tention to make delivery, was binding upon the 
Board because it was uncontradicted, it may be well 
to state the general principles applicable to appeals 
from the Board. These are that the appellate 
court’s review of the Board’s findings and decision 
is the same as its review of the verdict of a jury,. 
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Bishoff V. Commissioner (C. C. A. 3rd), 27 F. (2d) 
91; Avery v. Commissio^ier (C. C. A. 5th), 22 F. 
(2d) 6, 7, and that it can not reverse the Board’s 
decision merely because of a difference of bpinion 
which it may entertain as to the weight of ihe evi¬ 
dence, W. K, Henderson Iron Works & Supply Go. 
V. Blair (App. D. C.), 25 F. (2d) 538,539. | 
Turning then to the question of the weigjtit to be 
accorded testimony which is positive and uncontra¬ 
dicted, the rule laid down by the Supreme Court of 
the United States in the leading case of Qu6ck Ting 
V. United States, 140 U. S. 417, 420, is that], though 
such testimony should usually control the decision 
of a court, yet it need not be accepted if it is inher¬ 
ently improbable or if it is contradicted by the facts 
to which the witness has testified. • 

Consonant with the principle thus announced, 
this Court said in Thurston v. McLeUa/n,\Z4: App. 
D. C. 294, 303, that ^‘In weighing testimonjy, courts 
are not bound to believe a fact or facts testified to, 

j 

especially by an interested witness, because he may 

• I 

not have been directly contradicted or impeached.” 
Citing Beals v. Finkenbiner, 12 App. D. C. 23. In 
the latter case witnesses had testified thatj Finkeh- 
biner had caused a device to be made eihbodying 
an invention in December, 1892, which the court 
said appeared ^^when carefully weighed” to 
justify the belief that it amoimted toj nothing 
more than an abandoned experiment. IW^ith the 

I 

I 

I 

i 

i 

i 

I 
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reference to this testimony, though uncontradicted, 
this Court said (p. 29) : 

The nature of this particular point, of 
cdurse, did not admit of direct contradiction 
by appellant. 

In weighing testimony, we are not bound 
to believe a particular fact, testified to by 
one or more witnesses, simply because they 
may not have been directly contradicted 
therein, or impeached generally by evidence 
tending to show a want of reputation for 
veracity. The inherent probability or im¬ 
probability of such a fact is to be tested by 
the unquestioned circumstances that sur¬ 
round the main transaction or occurrence, 
as well as by ‘‘the ordinary laws that govern 
human conduct.’’ 

Federal and state authorities generally are in 
agreement upon this rule and have applied it under 
varying circumstances.^ It is particularly appli- 

Cline V. United States (C. C. A. 8th), 20 F. (2d) 494, 
497, involving the testimony of the defendant and his friend 
that he was entrapped by enforcement officers; Southern Pac. 
Co, V. Hanlon (C. C. A. 9th), 9 F. (2d) 294, 295, involving 
the testimony of a railroad engineer that he suddenly 
stopped the train in order to avoid hitting a trespasser upon 
the right of way; In re Herman (N. D. la.), 207 Fed. 594, 
597, involving the testimony of a bankrupt in support of a 
claim of a creditor that he borrowed certain sums of money 
from the latter; Noo'tan, v. United States (C. C. A. 8th), 
205 Fed. 593, 600, involving the question whether the uncon¬ 
tradicted testimony of the defendant that he had made a 
$25,000 charge upon the books of his bank against another 
institution in good faith and pursuant to an agreement with’ 
an officer of the latter was conclusive; In re Baumh/mer 
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cable where the matter of the inteiitioii with which 
an act was done is under investigation. | So in 
Lakas v. Archamiault, 38 Cal. App. 365, $72, the 
question was as to whether the homestead fentrant 
had gone upon the land with the intention of home¬ 
steading it. He testified positively that that had 
been his intention. Of the weight of this eWdence 
the court said (p. 372) : 


The trial court found that defendjant did 
not move to the premises in question '^ith the 
, intention to make the house there erected his 

home or residence. The defendant testified 

• i 

that such was his intention, but the cburt was 
not bound to accept his testimony as| conclu¬ 
sive if the other facts and circmnstances were 
inconsistent with such intention. In view¬ 
ing these facts and circumstances We musty 
in support of the judgment, give them the 

i 
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(S. D. Ala.), 179 Fed. 966, 967-969, another case jinvolving 
the testimony of a bankrupt that he had borrowedj a certain 
sum of money from a claimant; The Davmtless (C. C. A. 
9th), 129 Fed. 715, 720, a case where the uncoijitradicted 
testimony of a pilot as to the cause of a collisioi was not 
accepted as conclusive; Morrison v. Boston Ins\ Co,, 234 
Mass. 453, 457, involving the testimony of the plaintiff that 
he owned the property in question in order to establish an 
insurable interest in himself; ’Womack v. Horsley:; 178 Iowa 
1079, where it was claimed that positive evidence of the men¬ 
tal unsoundness of the maker of an instrument should not be 
permitted to be overcome by mere inferences which might 
be drawn from the circumstances attending the execution of 
the instrument; Skillem v. Baker, 82 Ark. 86, 8^, where it 
was held that the testimony of one of the partie^ as to the 
mailing of a letter need not be accepted as conclusive where 
no such letter was shown to have been received, i 


i 


i 

I 
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interpretation given to them by the trial 
court if such interpretation is reasonable, 
even though a different interpretation, 
favorable to the defendant, might also be 
reasonably given to them. 

See also particularly Pabst v. Shearer, 172 Cal. 
239, and Fanning v. Green, 156 Cal. 279. More¬ 
over, the statements of an interested party cannot 
be considered to be uncontradicted in the law if any 
reasonable inference can be drawn from the facts, 
or from other facts and circumstances in the ease, 
unfavorable to his conclusions. See also Harris v. 
Bush, 129 Ark. 369. 

Appl3dng these principles to the testimony in the 
case, it is to be noted that the evidence discloses the 
following facts: The transaction here in question 
was not only one entered into between husband and 
wife, which in itself requires the closest scrutiny 
when it is shown to affect others, but was a most 
unusual one. There was no consideration, no writ¬ 
ing, no agreement on the wife’s part to take the 
stock, no purchase or borrowing thereof by the peti¬ 
tioner for the purpose of delivery, and no delivery; 
no payment to the wife, no showing that she owed 
petitioner $20,000 upon which a credit could be 
given, and none of an actual settlement in the tax¬ 
able year, or for that matter, at any other time; 
no showing that she had fimds sufficient to make so 
large a purchase, involving as it did $41,500 at 83, 
and none that petitioner could have paid foi* the 
stock at 123, which would have required a minimum 


outlay on his part of $20,000. On the otheir hand, 
it was the wife’s apparent original intention not to 
make an outright purchase but to speculate on the 
margin, and that with her husband’s monejr. Fur¬ 
ther, the account book, said to contain the entry, 
was not produced; so that we are not advised as to 
the status of this account or what happened to it. 
Nor did she take the stand. Moreover, petitioner 
himself characterized the transaction as the sale of 

i 

a ‘‘call” by him to her. A call, of coursej is not a 
short sale, but merely an option. Thus iti appears 
that he flatly contradicted himself, for a short sale 
is in fact a sale though the seller may not |have the 
stock and expects to buy it at a lower piice than 
that at which he made the sale {LamprecJif v. State 
of Ohio, 84 Ohio St. 32, 47) ; and, as has been seen, 
such sales are valid if there is an intentioh to make 

I 

I 

delivery. But ‘ ‘ cal] s ’ ’ and ‘ ‘ puts ’ ’ are met’e options 
which ipso facto come under the prohibition of the 
above-quoted gaming statute because therb is never 
any intention to make deliveries. {Pearce v. Foote, 
113 Ill. 228, 234; Minnesota Lumber Co, vi Coal Co., 
160 Ill. 85, 97; Schneider v. Turner, 130 jcil. 28, 38, 
et seq.) So that in any view that may be taken of 
the evidence on this part of the case, it was within 
the province of the Board to say what th^ character 
of this transaction was. ! 

i 

But it is contended that petitioner’s! testimony 
that the loss was sustained by him is corroborated 
by the fact that his wife acknowledged the receipt 




of this money by returning it as income in her re¬ 
turn, and that she did so without having previously 
consulted the petitioner with reference thereto- 
The latter statement is, however, not established by 
the evidence, for the petitioner testified he did not 
know whether he told his wife that he was going 
to claim a deduction. (R. 50.) Moreover, the as¬ 
serted corroboration rests merely upon ah inference 
sought to be drawn from the fact that she returned 
the same as income. Under such circumstances the 
triers of the facts are the sole judges as to whether 
such inference is to be drawn at all, and if so, what 
weight is to be accorded it. Barker v. Publishing^ 
Co,, 152 Mo. App. 706, 722; Wynne Love & Co. v. 
Bunch, 157 Ark. 395, 399. 

In passing it should further be said that, even if 
a different view might be taken of the transaction 
than that which was taken by the Board, the evi¬ 
dence does not show that the alleged loss was ac-^ 
tually sustained in the year 1924. Therefore, the 
deduction can not in any event be allowed in that 
year. See Osterloh v. Lucas (C. C. A. 9th), 37 P. 
(2d) 227, cited by the Board to that effect. It is 
said, however, that this question was not presented 
as an issue by the pleadings. The burden of proof 
was upon the petitioner to show that he was entitled 
to this deduction in 1924, and it was encumbent 
upon him not only to establish the loss, but the year 
in which it was sustained as weU. If, therefore,, 
he has established the fact that he sustained a loss,. 
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but has failed to show that he sustained it|in 1924,. 
he still is not entitled to the deduction; and !the very 
fact that he did not actually pay the loss in| 1924 es¬ 
tablishes that he did not sustain it in that year, 
unless the evidence goes further and shows! that the 
credit which he gave his wife was upon a vilid debt 
which she then owed him. It obviously did! not suf- 

I 

fice for petitioner to show that he gave his wife a 
mere book credit to be paid or set off at some future 
time as occasion might arise. I 

n I 

The petitioner is not entitled to a deduction! from Ms 
1925 gross income of taxes paid by him but assessed 
against his wife’s property, or of interest paid by him on 
mortgage indebtedness against said property I 

J 

I 

What has been said with reference to tl^e weight 
to be given petitioner’s testimony as to his inten¬ 
tion to purchase and make delivery of stobk to his 
wife applies with equal force to his testimony as ta 
his intention with respect to the transfer of his real 
property to his wife. See particularly Pabst 
Shearer, supra, and Fanning v. Green, supra. In 
the last mentioned case the Supreme Court of Cali- 

I 

fornia, with reference to plaintiff’s testupony that 
he did not intend to make a gift to his wifej of prop¬ 
erty which he had caused to be put in her nime, said 
(p. 285): 

I 

A jury or trial judge is not bound, of 
course, to believe the witness when he says 
he did not have a certain intent, hnd may 



22 


find in the circumstances, actions, and lan¬ 
guage, an entirely different intent. * * * 

Moreover, it is well settled that where a husband 
causes property which he has purchased to be con¬ 
veyed to his wife, the presiunption is that he has 
made a gift to her of the full absolute title thereof, 
both legal and equitable. Veeder v. McKinley, 61 
Neb. 982. Such presumption can be rebutted 
only by evidence which is clear, positive, certain, 
definite, reliable and convincing and which leaves 
no well founded doubt as to the intention of the 
parties. Ladd & Tilton Bank v. Boyle (C. C. A. 
9th), 299 Fed. 56, 61; Browning v. Barlyer, 154 Ga. 
221; Turner v. Larribert, 198 Iowa 507; W oerheide v. 
Kelley (Mo.), 243 S. W. 158 (where the rule was 
applied to both the original payment on account 
of the purchase price, as well as to subsequent pay¬ 
ments made on account of liens on the property) ; 
Gorrell v. Gorrell, 97 N. J. Eq. 367; Weg}nann v. 
Bacon, 97 N. J. Eq. 193; Selover v. Selover, 62 N. J. 
Eq. 761 (where the rule was applied to improve¬ 
ments placed by the husband upon his wife’s prop¬ 
erty) ; Yates v. Yates, 93 Okla. 94; Gassner v. Gass- 
ner, 280 Pa. 313, and Hubbard v. McMahon, 117 
Ark. 563. 

But, however this may be, so far as it may be 
said that petitioner testified to any intention on his 
part not to convey the full title thereto to his wife 
but to retain the beneficial title in himself—^that is 
fiatly in contradiction of the sworn statements which 
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he made in his original petition for reviey by the 
Board, wherein he said that his wife oWned the 
premises in question as a part of her separate es¬ 
tate (R. 4), as well as in contradiction of tjie some¬ 
what qualified statement which he mad^ in his 
amended petition that he paid for and gate to his 
wife ‘^an equity” in the dwelling, ‘Hakingithe title 
in her name and for her separate estate,” and that 
the remainder of the purchase price for which she 
had given notes and which he had thereafter paid 
constituted an indebtedness on her part to him 
(R. 11-12). The evidence of a party whbse testi¬ 
mony contradicts her verified answer is entitled to 
but slight weight. Kramme v. Mewshaw) 147 Md. 
535; Myers v. Woodsoyi, 33 Ga. App. 748.: Indeed 
petitioner’s claim of equitable title is bas^d not so 
much upon the fact that his wife did not ! have the 
legal as well as the equitable title to the j^roperty, 

I 

as upon the premise that under the Ohio, laws the 
property was their ^‘mansion” house whicih he had 
the right to occupy jointly with his wife during 
their joint lives and alone thereafter if he I survived 
her, and that besides he had an inchoate right of 
dower therein. But obviously none of these rights 
gave him either the legal or the equitablle title to 
the property, so that it is necessary for him to fall 
back upon the testimony of his intention | to retain 
the title in himself. | 

I 

Upon the whole evidence the finding of the Board 
was against the petitioner; and by that finding he 
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is now bound. Little time need be consumed here 
in a discussion of the proposition of law that peti¬ 
tioner is not entitled to a deduction for either taxes 
or interest paid by him if these were in fact paid 
by him for his wife. However, as supporting the 
legal conclusion of the Board that one who pays 
taxes upon the property of another is not entitled 
to a deduction therefor see the following author¬ 
ities: Porter v. United States (C. C. A. 9th), 27.P. 
(2d) 882; First Nat, Bank of Jackson, Miss, v. 
M'Neel (C. C. A. 5th), 238 Fed. 559; Eliot Nat, 
Bank v. Gill (C. C. A. 1st), 218 Fed. 600; Northern 
Trust Co, V. M'Coach (E. D. Pa.), 215 Fed. 991; 
National Bank of Commerce in St, Louis v. Allen 
(E. D. Mo.), 211 Fed. 743; Appeal of Mrs, Charles 
F, Dean, 1 B. T. A. 27; Geo. E. Hamilton v. Com¬ 
missioner, 6 B. T. A. 240. 

So also, interest paid by the taxpayer upon the 
debt of another is not deductible by him. P. P. 
Griffin v. Commissioner, 7 B. T. A. 1094; A. Bachus, 
Jr., dt Sons V. Commissioner, 6 B. T. A. 590. 

Ill 

The petitioner failed to establish his right to a deducticm 
on account of the $108 interest paid by him in 1925 on a 
policy loan 

The Commissioner disallowed this deduction. 
The prima fade presumption of the correctness of 
this determination cast the burden of proof upon 
the taxpayer to affirmatively establish his right to 
the deduction. But he failed to meet that burden, 


for he failed to prove that the policy andi loan in 
question were his and that the obligation to'pay the 
interest on the loan was one resting upon him. To 
the contrary, in his said sworn amended Ipetition 
before the Board he asserted (R. 13-14) that this 
was an obligation which he had incurred as the re¬ 
sult of an agreement with his wife, indicating that 
both the policy and the loan were his wife’s ^nd that 
the interest charge mentioned was her obligation 
and not his own. 

CONCUTSIOK 

i 

For the foregoing reasons the Board’s brder of 

') I 

redetermination should be affirmed. | 

I 
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